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om JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 

In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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Coverage of Moral Obligations in the 
Standard Automobile Liability Policy 


by HUGH NEILL JOHNSON 


a 


oo STANDARD au- 
tomobile liability pol- 
icy contains two provisions 


which are not strictly 
liability insuring agree- 
ments—the “first aid” 


coverage and the auto- 
mobile medical payments 
coverage. Unlike the 
duty assumed by the in- 
surer under the main in- 
suring agreements of the 
automobile liability pol- 
icy, the obligation of the 
insuring company under 
the “first aid” and medical 
payments clauses is not 
“to pay on behalf of the 
insured all sums which 
the insured shall become 
obligated to pay by rea- 
son of the liability im- 
posed upon him by law,” 
but rather to pay (subject to conditions, 
exclusions and limitations) for medical and 
surgical relief and related services without 
regard to the legal liability of the insured 
to make such payments. Since liability im- 
posed by law upon the insured is not a 
prerequisite to the duty of the insured to 
pay under these coverages, in some in- 
stances these insuring agreements operate 
to make good what the policyholders may 
regard as their moral obligations. 


No Statutory Requirement 


No statute requires a motorist to provide 
these coverages although it has been urged 
that laws be enacted requiring that, as a 
prerequisite to the registration of motor 
vehicles, the owners be required to show 
that they had supplied such coverages. In 
July, 1938, Mr. E. W. Sawyer addressed 
the Insurance Section of the American Bar 
Association proposing such compulsory in- 
surance but on a broader basis than has 
since been adopted in the standard auto- 
mobile liability policy. (National Under- 
writer, 42:17, July 28, 1938.) This proposal 
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is an interesting variation 
of other pieces of legisla- 
tion proposed during the 
past twenty-nine years to 
solve or substantially di- 
minish the proportions of 
the problem of the un- 
compensated automobile 
accident. Other sugges- 
tions have contemplated 
broader changes in the 
common law. 


Early Proposals 

The type of proposal 
earliest advanced recom- 
mended a sweeping re- 
form in the body of the 
law applicable to automo- 
bile accident cases. In 
1916, Mr. Arthur A. Bal- 
lantine, in A Compensation 
Plan for Railway Accident 
Claims, 29 Harv. L. Rev. 
705, suggested the extension of the method ap- 
plied in the Workmen’s Compensation Acts 
into other fields, particularly emphasizing 
its desirability in the adjustment of claims 
on account of personal injuries against rail- 
road and_ street railway corporations. 
Within a few years thereafter adaptations 
of this proposal to fit the problem of auto- 
mobile accident compensation were ad- 
vanced. Rollins, A Proposal to Extend the 
Compensation Principle to Accidents in The 
Streets (1919) 4 Mass. L. Q. 392; Carman, 
Is A Motor Vehicle Accident Compensation 
Act Advisable? (1919) 4 Minn. L. Rev. 1. 


The Marx Plan 


The framers of this type of proposal, build- 
ing upon the premise that the conventional 
substantive rules of law as well as the 
standard remedies provided detract from, 
almost to the extent of nullifying, the effec- 
tiveness of the common law solution to the 
problem, erected elaborate plans for a 
simpler method under which procedure was 
to be revised, legal theories of fault 
abandoned and payment of damages made 
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certain by requirements for liability insur- 
ance. Such recommendations have nowhere 
been enacted into law in the United States, 
although frequently studied and commented 
upon and sometimes seriously considered 
by legislatures. Mr. Robert S. Marx pub- 
lished a detailed proposal to wipe out the 
requirements of negligence and imposed abso- 
lute liability upon motorists along the lines of 
the Workmen’s Compensation Laws. This 
plan became identified with his name and re- 
ceived wide publicity in many general and 
legal periodicals: Chaplin, Compensation for 
Street Accidents (August 15, 1925) 54 Sur- 
vey 526; Marx, Compulsory Automobile In- 
surance (1927) 11 A. B. A. J. 731; Marx, 
Compulsory Automobile Insurance (1927) 1, 
U. of Cinn. Law Rev. 445; Compensation 
for Motor Accidents (Sept. 21, 1927) 52 New 
Republic 112; Marx, Compulsory Compensa- 
tion Insurance (1925) 25 Col. L. Rev. 164; 
Elsbree and Roberts, Compulsory Insurance 
Against Motor Vehicle Accidents (1928) 76 
U. of Pa. L. Rev. 690: Loman, Compulsory 
Automobile Insurance (1927) 130 Annals 163. 


Further consideration on a scientific basis 
was given to the plan by the Committee 
to Study Compensation for Automobile Ac- 
cidents which reported to the Columbia 
University Council for Research in the So- 
cial Sciences in 1932. The report has been 
commented upon in a number of periodicals. 
Smith, Lilly, Dowling, Compensation For 
Automobile Accidents: A Symposium (1932) 
32 Col. L. Rev. 785, 803, 813; Bromley, After 
the Automobile Accident (March 1932) 164 
Harper’s 477; Hall, Plan Providing Sure 
Compensation For Persons Injured in Auto- 
mobile Accidents (1932) 7 Calif. St. B. J. 38; 
Andrews, Providing Compensation For Per- 
sons Injured in Automobile Accidents, ibid. 
112; Sweet, Proposed Commission Plan For 
Handling Controversies Arising Out of Auto- 
mobile Accidents; ibid. 142; Ballantine, Com- 
pensation For Automobile Accidents (1932) 
18 A. B. A. J. 221; Lundberg, Menace of the 
Uninsured Motorist (1940) 49 American 
Mercury, 299. 


The Statutory Approach 


The idea has been embédied in many bills 
introduced in the various legislatures, 
among which the Straus-Cuvillier Bill, re- 
peatedly presented to New York’s legisla- 
ture, is notable. It has also been the specific 
subject of legislative inquiry through special 
interim cOmmittees appointed in Maryland 
(1931) Virginia (1930) and Wisconsin 
(1933). 


An interesting review of the statutes of 
foreign countries enacted in an effort to 
solve these problems is found in the paper 
by Francis Deak, Liability ‘and Compensa- 
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tion for Automobile Accidents, 21 Minn. L. 
Rev. 123 (1937). It is there pointed out 
that in a number of European countries the 
statutes imposed both a requirement for 
strict liability upon motorists and a require- 
ment for compulsory insurance coverage of 
such liability. 


Insurers Broadened Coverage 
Voluntary 


In the United States actual recognition of 
the social value of providing protection to 
the victims of motor accidents, without 
regard to fault, has been given, not in en- 
acted statutes, but through the action of in- 
surance companies in providing a broader 
coverage than would be available in a policy 
insuring only against the legal liability of 
the policyholders. These coverages usually 
take the form of the “first aid” provision and 
the automobile medical payments coverage 
above referred to. 


The “First Aid” Clause 


The standard language of the provision for 
the “first aid” clause is given on page 59 
of the Insurance Policy Annotations pub- 
lished by the Section of Insurance Law of 
the American Bar Association, 1941, as 
follows: 

“To pay any expense incurred by the insured, 
in the event of bodily injury, for such imme- 
diate medical and surgical first aid to others as 
shall be imperative at the time of accident’’. 


Provisions of this general character have 
been used in automobile liability and em- 
ployers’ liability and other liability policies 
for a number of years and have often been 
considered by courts. 


Some Employer’s Liability Cases 


In the case of Fenton v. Fidelity & Casualty 
Co., 36 Ore. 283, 56 Pac. 1096 (1899), the 
court considered the provision of an em- 
ployers’ liability policy which prohibited the 
insured from incurring expense without the 
consent of the company, with an exception 
that the insured might provide such imme- 
diate surgical relief as may be imperative. 
A physician, called by the employer to at- 
tend an injured employee, brought an action 
against the insurance company to recover 
his fees. The court held that the insured 
was an agent of the company in securing 
such relief as might be imperative at the 
time of the accident and that the policy 
provision operated to fix liability for such 
expense as soon as the imperative surgical 
relief was furnished. 
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An employers’ liability policy was con- 
sidered in the case of Employers’ Liability 
Assurance Co. v. Light, Heat & Power Co., 
28 Ind. App. 437, 63 N. E. 54 (1902). The 
clause in question provided that “if an acci- 
dent is sufficiently serious to necessitate 
immediate medical assistance the same may 
be rendered at the cost of the insurer”. 
It was held that the word “immediate” 
made the insurer liable to pay for necessary 
medical attention rendered “within a rea- 
sonable time after the accident” but that 
such reasonable time could not extend 
beyond the period within which notice 
should have been given to the insurance 
company and such further time as might be 
required for the insurer to act. 


In the case of Kelly v. Maryland Casualty 
Co., 89 Minn. 337, 94 N. W. 889 (1903), the 
court construed the clause of an employers’ 
liability policy which provided that the in- 
sured might furnish “at the time of the 
accident such immediate surgical relief as 
is imperative”. The suit was brought by a 
physician employed by the insured to at- 
tend to the injured employee and the court 
held that the physician was entitled to re- 
cover his fees from the insurance company. 
The court pointed out that it would be to 
the insurer’s advantage to “provide direct 
authority to immediately call a physician, 
in order that by immediate medical attend- 
ance the amount of liability might be de- 
creased” and held the policyholder to be 
the agent of the insurance company in pro- 
viding the services of the physician. 


In the case of Dunham v. Philadelphia 
Casualty Co., 179 Mo. App. 558, 162 S. W. 
728 (1913), it was held that the provision 
for “imperative surgical relief’ under an 
employer’s liability policy included not only 
the calling of a surgeon to administer tem- 
porary relief while the injured man was 
unconscious, but also involved the treat- 
ment, administered within the following few 
days, to abate the swelling and compass the 
extent of the injuries through the use of 
X-ray and reducing and setting the frac- 
tured bones. 


In the case of United States Casualty Co. v. 
Johnston Drilling Co., 161 Ark. 158, 255 
S. W. 890 (1923), the court construed an 
employers’ liability policy provision author- 
izing “such immediate surgical relief as is 
imperative” and held that the phrase ob- 
viously contemplated emergency or “first 
hand” relief, “in other words, such relief 
as must be given instantly or immediately 
following the accident to prevent impending 
death or to assuage or prevent suffering”. 


1945 


Automobile Liability Cases 


An automobile liability policy was con- 
sidered in the case of Taylor v. Federal 
Surety Co., 225 Ky. 335, 8 S. W. (2d) 409 
(1928). The trial court had sustained a 
demurrer to the petition or declaration in 
which it was alleged that more than $1200 
was paid for medical services rendered im- 
mediately after the accident. The Kentucky 
Court of Appeals reversed the trial court 
with directions to overule the demurrer and 
pointed out that the amount expended, while 
large, might be recovered upon proper 
proof that it was paid for immediate surgical 
relief. 


In the case of Ayles v. Hartford Accident 
& Indemnity Co., 223 App. Div. 780, 227 
N. Y. Supp. 618 (1928), it was held, in a brief 
opinion, that expenses of eight weeks of 
care, including nursing, boarding of nurse 
and hospital expenses, were not “expenses 
incurred in providing immediate surgical 
relief at the time the injuries were sus- 
tained.” 


“Immediate” and “Imperative” 


In the case of Laidlaw v. Hartford Accident 
& Indemnity Co., 254 N. Y. 391, 173 N. E. 
557, 77 A. L. R. 1191 (1931), the court con- 
sidered an automobile liability policy pro- 
vision by which the insurer agreed “to pay 
for such immediate medical or surgical aid 
as was imperative at the time of the acci- 
dent.” It was held that the policy provision 
included coverage for the cost of a surgical 
operation, performed upon a child whose 
skull was fractured as a result of being 
struck by the insured’s automobile, and of 
medical attendance and hospital expense up 
to the time when it was considered safe to 
remove the child from the hospital, 14 days 
after the accident. Subsequent care, although 
it may have been necessary for the proper 
treatment of the case, was held not to be 
covered since it did not come within the 
category of “immediate and imperative.” 


An automobile liability policy provision 
authorizing the insured in case of personal 
injury to “provide at the company’s ex- 
pense such first aid as is imperative at the 
time of the accident” was considered in 
Northwestern Casualty & Surety Co. v. Rose, 
185 Ark. 263 46 S. W. (2d) 796 (1932). The 
policyholder had paid medical and hospital 
bills for a pedestrian he had injured and 
the insurance company had settled with 
the injured person. Apparently the medical 
expense embraced more than first aid but 
the court affirmed the judgment of the trial 
court upon a verdict for $1,640.05, the entire 
amount of such expense, after the case had 
been tried upon the theory that the plaintiff 
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was entitled to full recovery if he was liable 
to the injured pedestrian. 


In the case of Employers’ Liability Assur- 
ance Co. v. Manget Bros. Co., 45 Ga. App. 
721, 165 S. E. 770 (1932), it was held that 
the provision of an automobile liability 
policy, authorizing the insured to provide, 
at the insurer’s expense “such immediate 
medical or surgical relief as may be impera- 
tive at the time any such injuries are sus- 
tained,” creates a liability of the insurer 
independent of the other obligations of the 
policy. The case did not involve the ques- 
tion of the reasonableness of the expense 
paid by the insured for surgical, medical 
and hospital treatment of the injured 
parties, but turned upon the question of 
whether the insurer was liable for the ex- 
pense of “first aid” regardless of the lia- 
bility of the insured to the person injured. 


In Ohio Casualty Ins. Co. v. J. F. Schneider 
& Son, 255 Ky. 77, 72 S. W. (2d) 761 (1934), 
suit was brought by a policyholder against 
the insurance company for the amount paid 
by the insured to a physician who treated 
the injured party, a child. In the policy the 
insurer had agreed to pay for such medical 
first aid as shall be imperative at the time 
of the accident. It appeared that the com- 
pany had settled with the legal guardian of 
the child. The court held that the insurer 
was not liable for the full physician’s bill 
of $500 but only for the sum of $45, the 
just charge for the medical first aid. 


In the case of Tuck v. Commercial Standard 
Insurance Co., 164 So. 472 (La. App. 1935), 
it was held that the “first aid” provision 
in an automobile liability policy should be 
interpreted so “that even though damages 
in the way of direct loss and expenses in- 
curred on account of injuries, etc., caused 
from operation of the insured car, equal or 
exceed the maximum amount of coverage 
of the policy, yet the insurer would be re- 
sponsible for charges for immediate medical 
aid as shall be imperative at the time of the 
accident.” 


In the case of Kansas City Jockey Club v. 
United States Fidelity &, Guaranty Co., 229 
Mo. App. 1107, 86 S. W. (2d) 371 (1935) 
it was held that the provision of a public 
liability policy which forbade the insured 
from incurring “any expense other than for 
immediate surgical relief as is imperative 
at the time of the accident” did not obligate 
the insurer to reimburse the insured for 
the full amount spent by him for medical 
expense apparently extending over a con- 
siderable time. The court affirmed a judg- 
ment for $173.40 when the plaintiff had sued 
for $1,908.39. 
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In the case of Dime Taxi Co. v. Central 
Mutual Insurance Co., 180 S. C. 426, 186 S. E. 


391 (1936) it was held that the phrase 
“immediate surgical relief as is imperative” 
in an automobile liability policy covered 
only emergency or “first hand” relief. 


In the case of Chitwood v. Farm Bureau 
Mutual Auto Ins. Co., 117 W. Va., 797,188 
S. E. 493 (1936) the court considered a 
provision of an automobile liability policy 
agreeing to pay the expenses incurred by 
the insured “in providing such immediate 
medical and surgical aid to others as is 
imperative at the time of the accident.” 
The court held that such aid given to the 
wife of the insured was covered even 
though, with respect to the coverage of the 
bodily injury liability clause of the policy, 
liability to members of the insured’s family 
was excluded. 


In the case of Alsam Holding Co. Inc. v. Con- 
solidated T. Mutual Insurance Co., 4 N. Y. S. 
(2d) 498 (1938) a trial court held that, un- 
der a landlords’ liability policy, the “first 
aid” clause created a liability to reimburse 
the policyholder, entirely independent of the 
other obligations of the policy. 


“Relief” 


In the case of Blue Bird Cab Co., Inc. v. 
American Fidelity & Guaranty Co. Inc., 219 
N. C. 788, 15 S. E. (2d) 295, [11 CCH Auto- 
mobile Cases 747] (1941) it was held that 
the provision of an automobile liability 
policy authorizing the expense of immedi- 
ate surgical relief was not one of forfeiture 
but only a limitation on the expense to be 
incurred for the company. The court also 
held that the term “surgical relief” would in- 
clude nurses. 


In Gilbert v. American Casualty Co. — W. Va. 
—, 27 S. E. (2d) 431 (1943), involving a 
claim by a policyholder for reimbursement 
under a provision for the payment by the 
insurer of expenses for “immediate medical 
and surgical relief” it appeared that plain- 
tiff had paid more than $800 for medical 
expenses, hospital bills and services of sur- 
geons and nurses extending over six weeks. 
The court considered that the word “relief” 
limited the character of the aid to such 
things as are done to prevent suffering, to 
stop further progress of the injury or death 
and did not include normal treatment for 
cure and healing. The court indicated that 
the verdict was excessive and remanded the 
case for a new trial. 


In Gardiner v. Cleveland Motors, Inc., 16 So. 
(2d) 544 [19 CCH Automobile Cases 1091] 
(La. App. 1944), an action was brought by 
a physician and a hospital for service ren- 
dered to a person injured on the premises 
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_ Of Judicature 
A judge ought to prepare his way to a just sentence, as God useth to prepare his 
Ja. way, by raising valleys and taking down hills; so when there appeareth on either 
a side a high hand, violent prosecution, cunning advantages taken, combination, 
power, great counsel, then is the virtue of a judge seen to make inequality equal, 
oa that he may plant his judgment as upon an even ground.” 
nal “The parts of a judge in hearing are four: to direct the evidence; to moderate 
ee length, repetition, or impertinency of speech; to recapitulate, select and collate 
ks. the material points of that which hath been said; and to give the rule or sentence. 
of” Whatsoever is above these is too much, and proceedeth either of glory, and 
ich willingness to speak, or of impatience to hear, or of shortness of memory, or of 
= want of a staid and equal attention.” 


for “. . let not the counsel at the bar chop with the judge, nor wind himself into the 
iat handling of the cause anew after the judge hath declared his sentence; but, on the 


the : ° ; ‘ 

other side, let not the judge meet the cause half way, nor give occasion to the 
50 party to say his counsel or proofs were not heard.” 
25 “Judges must beware of hard constructions and strained inferences, for there is 
by no worse torture than the torture of laws.” 
2n- 


—Francis Bacon, “Of Judicature” 
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A Calendar of the 
“S§. E. U. A.” Case 


by JOHN M. McFALL 


November 20, 1942 


Federal Grand Jury in the Northern District 
of Georgia returned an indictment against 
South-Eastern Underwriters Association 
charging violation of the Sherman Antitrust 
Act. 


January 13, 1943 


Defendants demurred to the indictment 
upon the ground, inter alia, that “the busi- 
ness of fire insurance is not commerce and 
the Supreme Court of the United States has 
repeatedly so held.” 


August 5, 1943 


Demurrer was sustained by United States 
District Court on the ground that in a pro- 
ceeding under the Sherman Act the conspir- 
acies charged must be in restraint of 
interstate commerce, and that the business 
of insurance was not commerce. 


August 30, 1943 


United States filed petition for appeal to the 
Supreme Court. Briefs were filed on behalf 
of thirty-five States as amici curiae request- 
ing that the decision of the lower court be 
affirmed. 


September 20, 1943 


A bill exempting insurance from the Sher- 
man and Clayton Acts was introduced in 
the House of Representatives (H. R. 3270, 
known as the Walter-Hancock bill) and a 
duplicate companion (S. 1362, known as the 
Bailey-Van Nuys bill) was introduced in 
the Senate. / 


June 5, 1944 


In a four-to-three decision the Supreme 
Court reversed the trial court and remanded 
the case of U. S. v. South-Eastern Under- 
writers to the United States District Court 
for a trial on its merits. The majority opin- 
ion held (1) that fire insurance transactions 
which stretch across State lines constitute 
interstate commerce, and (2) that the Sher- 
man Act was intended to apply to the fire 
insurance business. 
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June 22, 1944 


The House of Representatives passed the 
Walter-Hancock bill by a vote of 283 to 54. 
No action taken by the Senate. 


June 23, 1944 


The Attorney General of the United States 
stated in the Congressional Record: “I have 
not been asked, nor has anybody in the 
Department of Justice considered taking 
any action against any insurance company 
or group of insurance companies until the 
States have had an opportunity to consider 
to what extent they may wish to amend 
their laws or until the Congress of the 
United States has had a full opportunity 
of considering whether Congress wishes to 
amend a Federal Statute. ... the department 
has determined to give every reasonable 
time for the States and companies and the 
Federal Government to take such action as 
they might deem appropriate.” 
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August 29, 1944 


The Executive Committee of the National 
Association of Insurance Commissioners 
adopted a program embodying four specific 
recommendations: (a) declaration by Con- 
gress that the regulation and taxation of 
the insurance business shall continue in 
the several States; (b) complete elimina- 
tion of the insurance business from the 
Federal Trade Commission Act; (c) com- 
plete elimination of the insurance business 
from the Robinson-Patman Act; (d) partial 
elimination of the insurance business from 
the Sherman and Clayton Acts. 


September 1, 1944 


Defendants filed with the Supreme Court a 
petition for rehearing. Forty-one States as 
amict curiae petitioned the Supreme Court 
to grant the rehearing. The Supreme Court 
refused to grant a rehearing. 


September 20, 1944 


Senate Committee on the Judiciary by a 
vote of 11 to 6 recommended the passage of 
the Bailey-Van Nuys bill and submitted a 
favorable Report to the Senate. A Minority 
Report was also submitted. 


November 16, 1944 


National Association of Insurance Commis- 
sioners submitted to Congress a legislative 
proposal implementing the recommenda- 
tions of its Executive Committee. Under 
this bill, with the exception of acts of boy- 
cott, coercion or intimidation, the Sherman 
and Clayton Acts do not apply to insurance 
until July 1, 1948; and the applicability of 
the Sherman Act after July 1, 1948 is con- 
ditioned mainly upon the existence of State 
rating and other regulatory statutes. 


December 13, 1944 


Representatives of the Insurance Commis- 
sioners and the insurance industry, recog- 
nizing that the legislation proposed by the 
Commissioners differed radically from the 
Bailey-Van Nuys bill, agreed upon a com- 
promise measure. Under the compromise 
agreement, the Commissioners’ proposal 
was accepted, including the moratorium un- 
til July 1, 1948 but eliminating the entire 
section dealing with the applicability of the 
Sherman Act after the moratorium. 


December 19, 1944 


Senators McCarran and Ferguson intro- 
duced the compromise proposal as a sub- 
stitute for the Bailey-Van Nuys bill. 

Senators O’Mahoney and Hatch submitted 
to the Senate a different proposal. The 
O’Mahoney-Hatch proposal limits the mora- 


1945 


torium from the antitrust laws to March 1, 
1946 and states that the purpose of the 
moratorium is to enable the States to ad- 
just State laws to the provisions of the new 
bill, of the antitrust laws, and of the Con- 
stitution. 


78th Congress adjourned without enacting 
any insurance legislation. 


January 2, 1945 


President Roosevelt wrote to Senator Rad- 
cliffe that he would favor legislation of the 
general character of the bill introduced in 
the last Congress by Senator O’Mahoney, 
providing for a moratorium from the Sher- 
man Act until March 1, 1946. 


January 6, 1945 


In the Ist Session of the 79th Congress, 
Senator O’Mahoney introduced a bill in the 
Senate (S. 12) containing the provisions of 
the O’Mahoney-Hatch proposal of the last 
Congress but adding a new section provid- 
ing that after March 1, 1946 prior State ap- 
proval of rates, forms, etc., would be neces- 
sary to protect against the Sherman Act. 


January 8, 1945 


A bill was introduced in the House of Rep- 
resentatives (H. R. 1207) identical with 
the original Walter-Hancock bill. 


January 18, 1945 


A bill, endorsed by representatives of the 
Insurance Commissioners and the insurance 
industry, was introduced in the Senate (S. 
340) by Senators McCarran and Ferguson 
and a duplicate companion (H. R. 1590) 
was introduced in the House of Representa- 
tives. This bill follows closely the McCar- 
ran-Ferguson compromise proposal of the 
last Congress but contains certain signifi- 
cant changes: (a) the moratorium on the 
Sherman Act is changed to June 1, 1947 and 
the moratorium on the Clayton Act is 
changed to January 1, 1948; (b) the mora- 
torium is stated to be “for the purpose of 
enabling adjustments to be made and legis- 
lation to be adopted by the several States 
and Congress.” No reference is made in 
the bill to the applicability of the Sherman 
Act after the expiration of the moratorium. 


January 22, 1945 


Senate Judiciary Committee by unanimous 
vote reported out the McCarran-Ferguson 
bill (S. 340). 


January 25, 1945 


The_ Senate, on a voice vote, passed the 
McCarran-Ferguson bill, with amendments, 
and sent it to the House. 


CALENDAR OF ‘*S..E..U..A:" 





(73) 





February 2, 1945 


A new bill (H. R. 1973), endorsed by the 
House Judiciary Subcommittee, was intro- 
duced in the House of Representatives pro- 
viding for amoratorium on both Sherman 
and Clayton Acts until January 1, 1948. The 
bill is silent as to the purpose of the mora- 


follows the original McCarran-Ferguson bill 
(S. 340) before its amendment by the Senate. 


February 8, 1945 


House Judiciary Committee reported out 
the new bill (H. R. 1973) and submitted a 
Report to the House of Representatives 


torium. In other respects, the new bill 


recommending its passage. 





THE STATE LEGISLATIVE SCENE IN 1945 


State control of the insurance business dates its “B. C.” and “A. D.” from this 
year of grace and S. E. U. A. All before is ancient history; all after is history 
in the making. The prophecy of Chief Justice Stone of the S. E. U. A. case that, 
“it cannot fail to be the occasion for loosing a flood of litigation and of legisla- 
tion, state and national, in order to establish a new boundary between state and 
national power”, has been proven by events. The McCarran-Ferguson bill, 
already passed by the Senate, and (in principle) given the green light by the 
President, appears to be headed for early enactment by the House, to become 
the law of the land. In its first section it declares, “That the Congress hereby 
declares that the continued regulation and taxation by the several States of the 
business of insurance is in the public interest, and that silence on the part of the 
Congress shall not be construed to impose any barrier to the regulation of such 
business by the several States.” 

Insurance, though, is Commerce, and the States must now reexamine their laws 
to see that they are not obstructive or burdensome to the stream of insurance 
commerce. Reexamination and overhauling of the laws relating to the insurance 
business is item number one on State legislative agendas. Prayerfully, and with 
its fingers crossed, the business of insurance looks toward the State capitols. 
During 1945 some forty-four of the State Legislatures will meet. The chart 
below lists the dates on which the legislative bodies of the Union have convened 
or will convene in the near future. Our head is bloody but unbowed! 


Jurisdiction Convened Jurisdiction Convened Jurisdiction Convened 
Alabama May 1 Maryland Jan. 3 Oklahoma Jan. 2 
Arizona Jan. 8 Massachusetts ..Jan. 3 Oregon... Jan. 8 
Arkansas Jan. 8 Michigan Jan. 3 Pennsylvania Jan. 2 
California Jan. 8 Minnesota Jan. 2 Rhode Island Jan. 2 
Colorado Jan. 3 Missouri .. Jan. 3 South Carolina. Jan. 9 
Connecticut Jan. 3 Montana Jan. 1 South Dakota...Jan. 2 
Delaware Jan. 2 Nebraska Jan. 2 Tennessee Jan. 1 
Florida Apr. 3 Nevada Jan. 15 Texas Jan. 9 
Georgia Jan. 8 New Hampshire. .Jan. 3 Utah Jan. 8 
Idaho Jan. 8 New Jersey Jan. 9 Vermont Jan. 3 
Illinois Jan. 3 New Mexico Jan. 9 Washington ..Jan. 8 
Indiana - +. pan. 4 New York Jan. 3 West Virginia... Jan. 10 
Iowa ... jan. 6 North Carolina. Jan. 3 Wisconsin Jan. 10 
I io ala Jan. 9 North Dakota...Jan. 2 Wyoming ..Jan. 9 
Maine .. Se Ohio ... ivieg ge. I U. S. Congress...Jan. 3 
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State Regulation of Foreign 
Insurance Companies 


First National Benefit Society, Plaintiff v. Garrison, et al., Defendants 


Decided January 16, 1945, by the United States District Court, 
Southern District of California, Central Division 


OPINION OF Mr. Justice O’CONNOR 


[Injunction Against Insurance 
Commissioner] 


O’CONNOR, J.: In the above entitled 
action, the First National Benefit Society, a 
non-profit corporation organized and exist- 
ing under the laws of the State of Arizona, 
the plaintiff herein, has filed in this court, 
under date of September 23rd, 1944, a com- 
plaint for an injunction against Maynard 
Garrison, Insurance Commissioner of the 
State of California and H. F. Risbrough, 
Mae Barr Long and three Does as Deputy 
Insurance Commissioners of the State of 
California and Alvin J. O’Lein and Does 
IV and V, individually, alleging that it is a 
non-profit corporation duly organized and 
existing under and by virtue of the laws of 
the State of Arizona and operating by virtue 
of a certificate of authority from the Arizona 
Corporation Commission, that it is duly and 
regularly examined by the insurance depart- 
ment, a sub-division of the said Commis- 
sion, at least once yearly, and is authorized 
by law to issue benefit certificates and is 
engaged exclusively in the business of fur- 
nishing benefits upon the death of its mem- 
bers, with its principal place of business in 
the City of Phoenix, Arizona, but that it 
has never maintained an office or agency in 
the State of California and has never done 
business in the State of California. Plain- 
tiff further alleges that it has members in 
several States of the United States including 
many members in the State of California, 
and that many of them were acquired by 
application by mail from the member to the 
home office in Phoenix, Arizona; that many 
of them were acquired by contract of as- 
sumption from California corporations; that 
all applications for certificates in the plain- 
tiff corporation are accepted or rejected in 
the city of Phoenix, Arizona; that all cer- 
tificates of membership are issued at 
Phoenix, Arizona, and all premiums, dues 
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The Journal herewith presents an im- | 
portant “extra”’—the opinion of Mr. 
Justice J. F. T. O’Connor in First Na- 
tional Benefit Society v. Garrison, et al., | 
which for the first time passes on the | 
power of the states over insurance in | 
view of the new status of the insurance 
business as interstate commerce, under 

| the S. E. U. A. case. Mr. Justice O’Con- 
nor, formerly comptroller of the cur- 
rency, now a judge of the United States 
District Court for the Southern District 

| of California, Central Division, has 

| wwritten a most able opinion that ts a 

| capsule education tn federal constitu- 
tional law. 


Insurance, like Caesar's Gaul, is now 
divided into three parts—some clearly 
federal problems (such as violations of 
the Sherman and Clayton Acts), some 
clearly state regulatory problems, and a 
vast and misty terra incognita where the 
boundaries of state and federal jurisdic- 
tion will have to be worked out by the 
slow process of litigation. We believe 
First National Benefit Society v. Garri- 
son to be a new landmark, a new beacon 
if you will, that makes the way clearer. 
Because it will be a cornerstone in all 
future briefs addressed to the problem 
of concomitant federal-state jurisdiction 
over insurance, we here present it in full 
text with the informative footnotes in 


full—The Editor. 








and assessments are payable directly to the 
home office at Phoenix, Arizona. The com- 
plaint, after alleging the requisite jurisdic- 
tional facts, continues: 


“That plaintiff has upon many occasions re- 
ceived inquiries from persons residing in the 
State of California in regard to its insurance 
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policies or benefit certificates and has thereupon 
sent its representatives, also members of the 
said Society, to call upon persons making such 
inquiries; that applications have been signed by 
the said residents of California and thereupon 
forwarded to the home office for acceptance or 
rejection; that upon acceptance of the said ap- 
plications the policies are issued at the home 
office at Phoenix, Arizona, and mailed directly 
to the insured with notice to pay all premiums 
at the home office; . . . that upon many occa- 
sions the defendant, Maynard Garrison, acting 
through his deputies, under claim of right but 
actually without right and in violation of the 
commerce clause of the Constitution of the 
United States, and repugnant to the Fourteenth 
Amendment of the Constitution of the United 
States, has interfered with the said represen- 
tatives and has threatened them with prosecution 
if they persisted in aiding in such transactions.”’ 


[Regulation of Agents of Foreign 
Company] 


The complaint then gives the names of 
persons who have been ordered not to as- 
sist in such transactions for plaintiff, which 
transactions, according to the plaintiff, con- 
stitute interstate commerce and the assist- 
ance rendered by these agents is but one 
step in a chain of events constituting an 
interstate transaction. The complaint fur- 
ther alleges that said defendants in the past 
have interfered with, and threaten to con- 
tinue in the future their interference with, 
any representatives of plaintiff aiding in 
such interstate transactions to the great and 
irreparable injury to plaintiff; that pecuniary 
compensation would not afford adequate re- 
lief and that plaintiff has no plain, speedy 
or adequate remedy at law as it would in- 
volve a multitude of legal actions to deter- 
mine the rights of agents in each individual 
case. 


[interference with Interstate Transactions] 


Further, the complaint continues, that 
plaintiff is qualified to do a life insurance 
business in Arizona; that there is no provi- 
sion for the admission of any such company 
in the State of California on any basis what- 
soever; that only those foreign companies 
which transact their life insurance business on 
the legal reserve basis or fraternal basis can 
be so qualified; that the State of California 
has not regulated and has no provision for the 
regulation of such business but has excluded 
all foreign companies from transacting such 
business within its borders but does provide for 
the regulation of local compames transacting 
that business and that the defendants have 
been and are continuing to discriminate against 
plaintiff and to interfere with its interstate 
transactions. (Italics supplied). 
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Further continuing: 


“That the defendants under a claim of right, 
but actually wrongfully and unlawfully did write 
and orally counsel members of the said First 
National Benefit Society, and did advise said 
members to sever connections with the said so- 
ciety and forfeit their certificates therein; that 
said defendants advised members of said society 
that its certificates were ‘illegal’ and that they 
were ‘not worth the paper they were written on,’ 
which statements are false and untrue, and that 
said defendants entered upon a campaign of 
molestation and interference with members of 
said plaintiff; and that plaintiff has already 
been damaged in the sum of one million two 
hundred thousand dollars.’’ 


While the complaint goes further into de- 
tail, it is believed that the foregoing enum- 
erated facts, as alleged in the complaint, 
reflect a comprehensive picture of the plain- 
tiff’s contention, and will be a sufficient 
predicate for the fundamental principles of 
constitutional law which the court will apply 
thereto in rendering a decision in this case. 
The defendant Alvin J. O’Lein, sued indi- 
vidually, has been voluntarily dismissed from 
the case. 


[Motion to Dismiss} 


To this complaint the defendants, not as 
individuals, for they are not being sued as 
individuals, but,in their legal capacities, have 
filed a motion to dismiss or a motion for a 
more definite statement under the Federal 
Rules of Civil Procedure, together with their 
points and authorities. Counsel for the 
plaintiff has filed his points and authorities 
in opposition thereto, the matter came be- 
fore the court for argument and was there- 
upon submitted on briefs to be filed. These 
briefs have been filed, and the motion of 
the defendants to dismiss or for a more 
definite statement is now before the court 
for decision; and, for the purpose of render- 
ing an opinion in this case, it must be 
assumed by the court that all of the allega- 
tions in the complaint for injunction and 
damages are true. 


[Principles of Constitutional Law Involved] 


Counsel for both sides have been exceed- 
ingly helpful to the court in furnishing ex- 
tensive points and authorities and briefs on 
this very important subject which have been 
quite illuminating. As the court views the 
facts, this case can be readily determined on 
three basic principles of constitutional law, 
namely, (1) the commerce clause of the 
Federal Constitution, (2) the police power, 
and (3) the right of a person to sue one of 
the United States without its consent, under 
the Eleventh Amendment to the Federal 
Constitution. The court takes judicial 
notice that insurance is now interstate com- 
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merce under the commerce clause of the 
Federal Constitution, (Article I, Sec. 8, 
Clause 3) in accordance with the Supreme 
Court decision in the case of United States 
v. South-Eastern Underwriters Assn., 322 
U. S. 533; 64 Sup. Ct. Rep. 1162 [5 CCH 
Fire and Casualty Cases 194]; 88 L. Ed. 
1082, subject to legislation by the National 
Congress and that thus far the National 
Congress has not passed any legislation on 
this phase of our national life as a result of 
the foregoing decision. There being no in- 
surance cases which have been decided sub- 
sequent to this decision that would be 
illuminative to the court in deciding this 
case, it will be necessary, in reaching a de- 
cision, to deal with analogous situations. 


[Reserve Requirement] 


As to the status of the plaintiff in Cali- 
fornia, from the standpoint of the Insurance 
Commissioner, Maynard Garrison, counsel 
for the defendants in their opening brief 
have this to say: 


“Plaintiff states in its allegations that it is 
a mutual non-profit benefit insurance company. 
Its character is clarified by plaintiff in the state- 
ment contained on page 8, lines 21-24, of its 
Points and Authorities in opposition to Defend- 
ant’s motion to dismiss and/or motion for more 
definite statement that Chapter IX of the Cali- 
fornia Insurance Code being Sections 10810 to 
10940 provide for California companies on a stip- 
ulated premium plan and are similar to the 
plan of plaintiff,** This description, and par- 
ticularly the reference to Section 10810, can only 
mean that plaintiff issues death benefit certifi- 
cates under a stipulated premium plan, with a 
right of assessment against certificate holders. 


Such a plan of operation was permitted in 
California, both as to foreign insurance and 
domestic insurers, prior to 1939, provided that 
certain reserves were maintained (Calif. Stats. 
1935, Chap. 282.) Under the provisions of Cali- 
fornia statutes of 1939, Chapter 327, such com- 
panies, known as Chapter 9 companies, organi- 
ized prior to 1939 were and are permitted to 
continue in business in this State, but Section 
10818 of the Insurance Code forbids any new 
insurer to be organized or admitted under that 
chapter on and after January 1, 1940, with cer- 
tain exceptions not here relevant. 


This ban on Chapter 9 companies applies 
equally to foreign and to domestic companies 
so that plaintiff is not discriminated against as 
alleged on page 5, lines 15-17 of its complaint. 

There is, however, no ban on foreign com- 
panies or plaintiff from transacting insurance 
in California if they meet California standards. 
Plaintiff can be licensed in California if it will 
comply with the California Insurance Code, and 
particularly Section 10510. Section 10510 pro- 
vides : 


‘An incorporated life insurer issuing policies 
on the reserve basis shall not transact life 
insurance in this State unless it has a paid-in 
capital of at least two hundred thousand dol- 
lars ($200,000).’ 
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Paid-in capital is defined in Section 36 in part 
as follows: 


‘(a) In the case of a foreign mutual insurer 
not issuing or having outstanding capital 
stock, the value of its assets in excess of the 
sum of its liabilities for losses reported, ex- 
penses, taxes, and all other indebtedness and 
reinsurance of outstanding risks as provided 
by law. Such foreign mutual insurer shall not 
be admitted, however, unless its paid-in capital 
is composed of ‘available cash assets amount- 
ing to at least two hundred thousand dollars 
($200,000).’ 

In other words, in California, foreign or do- 
mestic life companies cannot do business in this 
State unless this reserve requirement is met. 
There are no exceptions except as to companies 
existing and doing business in California prior 
to the enactment of present laws. The policy 
behind the law is, of course, that experience 
has shown that without such reserves and sur- 
plus a mutual benefit company doing business 
on the stipulated premium plan with right of as- 
sessment is not adequately safeguarded to insure 
that money will be available to pay death 
benefits. However, California permits such com- 
panies, foreign or domestic, operating in Cali- 
fornia prior to January 1, 1940, to continue in 
order to protect contracts written prior to that 
date. It is clear that California does not dis- 
criminate against foreign companies,”’ 


[Plaintiff's Position] 


In order that plaintiff’s position may like- 
wise not be misunderstood there is also set 
out the reasons for its contention that it is 
entitled to transact an insurance business in 
California relying, as it does, upon the re- 
cent Supreme Court decision in the case of 
United States v. South-Eastern Underwriters 
Assn., 322 U. S. 533; 64 Sup. Ct. Rep. 1162; 
[5 CCH Fire and Casualty Cases 194] 88 
L. Ed. 1082, without the necessity of com- 
plying with the insurance laws of the State 
of California. I quote: 


“Now, after seventy-five years, the Supreme 
Court, in applying the Sherman Anti-Trust Act 
to the South Eastern Underwriters Association, 
has reversed the old case of Paul v. Virginia, 
and held that ‘Insurance is commerce and where 
conducted across state line is interstate com- 
merce.’ 


It is then, the effect which this decision may 
have upon the right of the States to regulate this 
fleld of interstate commerce which is involved 
in this case . 


This case is not, as counsel says, ‘an attempt 
by a foreign insurance company to transact 
business in the State of California without meet- 
ing the standards of safety set by that State,’ 
but it is the presentation of the question which 
everyone connected with the insurance business 
now knows must be presented to the Supreme 
Court, and that is can the State of California 
or any State reach out across its state lines and 
regulate the corporate structure, the actuarial 
standard, and even the bookkeeping basis as 
well as complete regulation of such foreign com- 
panies’ business in every state in the Union, for 
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the privilege of transacting an interstate busi- 
ness with the citizens of California or the state 
attempting to so regulate, even though such 
business may be small in comparison to the 
company’s business elsewhere. 


This case does not present the question as 
to whether or not the laws of California will 
be nullified but as to whether the State of Cali- 
fornia can nullify the laws of every other state 
in the Union if the companies organized in 
those states are to do an interstate business with 
the citizens of that state. 


We are not contending, as counsel seems to 
intimate, that all state legislation is nullified. 


This entire matter revolves around the ques- 
tion as to whether or not the plaintiff must ob- 
tain the consent of the State of California to 
transact an interstate business with its citizens 
when that consent requires the conforming of its 
entire business, which is spread over every state 
in the Union, to the regulations of the State of 
California. Many regulatory measures could be 
enacted by a State for the protection of its 
citizens, without the right to require a foreign 
corporation to obtain the states’ consent to 
transact an interstate business with its citizens 

Counsel then attempts on the same page to 
inject into (the) situation of the insurance bus!- 
ness a requirement of an incorporated life in- 
surer issuing policies on the reserve plan the 
requirement of a $200,000 capital which taken 
together with the following page indicates that 
it is a requirement for mutual benefit societies. 
As a matter of fact the section, 10510 applies 
to legal reserve life insurance companies and 
not to mutual benefit companies. The laws of 
no state in the Union require a $200,000 capital 
for mutual benefit societies, The California law 
which counsel’s arguments themselves indicate 
have created a monopoly for local California 
companies now in existence require a deposit 
of $25,000.00 which is all of the capital require- 
ment. A requirement which this plaintiff could 
meet many times over. In fact, there is no 
showing or contention before this court that 
plaintiff does not meet all the requirements 
which counsel has indicated are necessary ex- 
cept the one of asking the State of California 
for permission to do an interstate business with 
its citizens. Counsel says it is the policy of the 
law that the $200,000 reserve requirement be 
met, He does not know what reserve require- 
ment this plaintiff can or does meet. He only 
knows that it has transacted business across 
state lines with its citizens which does not con- 
stitute doing an interstate business in California, 
without asking the permission of the State of 
California. ' 

The very sections which counse] cites as set- 
ting up these requirements are a part of the 
Chapters setting out, among others, require- 
ments of investment values in the insurance 
policies provided for in these Chapters which 





make the larger reserve necessary. Further- 
more the laws of the State of Arizona under 
which plaintiff is transacting its business, Sec- 
tions (Amended 1943) 53-601 of the 1939 Arizona 
Code prohibit plaintiff from issuing such policies 
so that all counsel is saying is that if plaintiff 
will ignore the laws of the state under which 
it is organized and in fact if it will violate those 
laws and comply with laws of California enacted 
for entirely different types of companies it can 
be admitted to do business in California.’’ 


The court deems it advantageous to set 
out the contention of each side, in extenso, 
as to the construction to be placed upon the 
California code sections in view of the fact 
that counsel are in disagreement thereon; 
but the court does not consider a concilia- 
tion necessary on this particular point for 
the fundamental question for solution is 
whether the State of California, under its 
police power, and consonantly with the deci- 
sion of the Supreme Court in United States 
v. South-Eastern Underwriters Association, 
et al., (supra.) holding that insurance is in- 
terstate commerce, can still prohibit the 
plaintiff from conducting an insurance busi- 
ness in California without complying with 
its local laws? The court prefers to decide 
this issue on broad general principles of 
constitutional law. Major continet in se 


minus. (C. J. 38, p. 339). 


Status of law prior to the decision of the Su- 
preme Court of the United States in the case of 
United States v, South-Hastern Underwriters 
Assn., 322 U. S. 533; 64 Sup. Ct. Rep. 1162; 88 
L. Ed. 1082. 


[U. S. v. South-Eastern Underwriters Assn.] 


Prior to the decision of United States v. 
South-Eastern Underwriters Assn., (supra.) 
decided June 5th, 1944, the business of in- 
surance was not deemed to be commerce 
and a State could exclude foreign insurance 
companies or prescribe the terms and condi- 
tions under which they could do business; ’* 
therefore these prior authorities are of no 
assistance to the court, but the case of 
United States v. South-Eastern Underwriters 
Assn. (supra) which was a criminal prose- 
cution of a group of fire insurance companies 
under the Sherman Anti-trust Act, overthrew 
this line of decisions of seventy-five years’ 
standing and decided for the first time that 
insurance is interstate commerce and the 
case before the court will have to be decided 
on that basis. 


1 Paul v. Virginia, 8 Wall. 168 (1869); See also Liverpool & L. Life F’. Ins. Co, v. Oliver, 10 


Wall. 566 (1871); Fire Assn. of Philadelphia v. New York, 119 U. S, 110, (1886); Hooper v, Cali- 
fornia, 155 U. S. 648, 655 (1895); Noble v. Mitchell, 164 U. S. 367, (1896); Allgeyer v. Louisiana, 165 
U. S. 578, (1897); New York L, Ins. Co. v. Cravens, 178 U. S. 389, (1900); Nutting v. Massachu- 
setts, 183 U. S. 553, 556, (1902); Hartford F. Ins. Co. v. Perkins, 125 Fed. 502 (1903), appeal dis- 
missed 196 U. S. 643, (1905); Security Mut. L. Ins, Co. v. Prewitt, 202 U. S. 246 (1906); National 
Union F. Ins. Co. v. Wanberg, 260 U. S. 71, (1922); Bothwell v. Buckbee-Mears Co., 275 U. S. 274 
1927); New York L., Ins. Co. v. Deer Lodge County, 231 U.S, 495 (1914). 
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[Absence of Federal Regulation] 


Plaintiff undoubtedly would have this 
court believe that as a result of that deci- 
sion the plaintiff is now free for the first 
time to transact its insurance business in 
California unmolested by the laws of this 
State, even though the National Congress 
has not legislated upon the subject of in- 
surance, of which fact this court can take 
judicial notice. Plaintiff contends, inferen- 
tially at least, that the police power of the 
State is now ineffectual as a prohibition 
thereof, otherwise it would not be bringing 
this suit for an injunction and damages. 
With this assumption the court cannot 
agree, and the case of United States v. South- 
Eastern Underwriters Assn., (supra.) affords 
no ground for taking this position. 


Mr. Justice Black, who wrote the ma- 
jority opinion of the court said: 


“Another reason advanced to support the result 
of the cases which follow Paul v, Virginia has 
been that, if any aspects of the business of 
insurance be treated as interstate commerce, 
‘then all control over it is taken from the States 
and the legislative regulations which this Court 
has heretofore sustained must be declared in- 
valid’ (New York Life Ins. Co. v. Deer Lodge 
County, 231 U. S. 495, 509). Accepted without 
qualification, that broad statement is inconsist- 
ent with many decisions of this court. It is 
settled that, for Constitutional purposes, cer- 
tain activities of a business may be intrastate 
and therefore subject to state control, while 
other activities of the same business may be in- 
terstate and therefore subject to federal regula- 
tion (see e. g. Crutcher v. Kentucky, 141 U. S. 
47, 59-61; Atlantic Refining Co. v. Virginia, 302 
U. S. 22, 26; McGoldrick v. Berwind-White Co., 
309 U. S. 33). Amd there is a wide range of busi- 
ness and other activities which, though subject 
to federal regulation, are so intimately related 
to local welfare that, in the absence of Congres- 
sional action, they may be regulated or taxed 
by the States (italics supplied) 2 


In other words, Mr. Justice Black did not 
deny that under the interstate commerce 
clase of the Federal Constitution, in the 
wide range of business and other activities, 
they are so intimately related to local wel- 
fare that, in the absence of Congressional 
action, they may be regulated or taxed by 
the States. In the present case for decision, 
however, taxation is not involved and, 
therefore, will not be discussed. 


[Extent of State Police Power] 


The defendants must necessarily concede 
that insurance is now interstate commerce 
in view of the decision of this Supreme 


Court in the aforementioned case of United 
States v. South-Eastern Underwriters Assn., 
322 U. S. 533; 64 Sup. Ct. Rep. 1162; 88 L. 
Ed. 1082, and the court will assume that 
fact for all purposes, but they contend that, 
under the police power of the State of Cali- 
fornia, and until Congress has legislated on 
the subject of insurance, the laws of Cali- 
fornia regulating the admission of foreign 
insurance companies to transact business in 
this State still control, so the exploration of 
the court into the realm of law will neces-~ 
sarily be along these lines. 


What is the police power? According to 
the tenth amendment to the Constitution of 
the United States. “The powers not dele- 
gated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are 
reserved to the States respectively, or to the 
people,” and the police power of the States 
is reserved in the Constitution itself, made 
all the more emphatic, however, by this 
Amendment. 


“The reservation to the States respectively can 
only mean the reservation of the rights of sov- 
ereignty which they respectively possessed be- 
fore the adoption of the Constitution of the 
United States and which they had not parted 
from by that instrument.’’ (Gordon v. United 
States, 117 U. S. 697, 705 (1864); See also States 
ex rel. Turner v, Williams, 194 U. S. 279, 295 
(1904); United States v. Butler, 297 U. S. 1, 
(1936). 


“It is a familiar rule of construction of the 
Constitution of the Union that the sovereign 
powers vested in the State governments by their 
respective constitutions, remained unaltered and 
unimpaired, except so far as they were granted 
to the Government of the United States. That 
the intention of the framers of the Constitution 
in this respect might not be misunderstood. 
this rule of interpretation is expressly declared 
in the tenth article of the amendments."’ JBu/- 
fington (Collector) v. Day, 11 Wall. 113, 124, 
(1871); ‘‘and such article added nothing to the 
instrument as originally ratified and has no 
limited and special operation upon the people's 
delegation by article V of certain functions to 
the Congress,’’ (United States v. Sprague, 282 
U. S. 716, 733, (1931). 


- . a State has the same undeniable and 
unlimited jurisdiction over all persons and 
things, within its territorial limits, as any for- 
eign nation; where that jurisdiction is not sur- 
rendered or restrained by the Constitution of 
the United States. That, by virtue of this, it is 
not only the right, but the bounden and solemn 
duty of a State, to advance the safety, happiness, 
and prosperity of its people, and to provide for 
its general welfare, by any and every act of 
legislation, which it may deem to be conducive 
to these ends; where the power over the particu- 
lar subject, or the manner of its exercise is not 


2 See Gibbons v. Ogden, 9 Wheat 1, 200, 203-210; Willson v. Black Bird Creek Marsh Co., 2 Pet. 
245, 250-252; License Cases, 5 How. 504, Opinion of Mr. Chief Justice Taney, 578-586; Cooley v. 
Board of Wardens, 12 How. 299, 318-321; Kelly v. Washington, 302 U. S. 1, 9-10. Cf. Sturges v. 
Crowninshield, 4 Wheat, 122, 192-196; Houston v, Moore, 5 Wheat 1, Opinion of Mr. Justice Story, 
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surrendered or restrained in the manner just 
stated. That all those powers which relate to 
merely municipal legislation, or what may, per- 
haps, more properly be called internal police, 
are not thus surrendered or restrained; and that, 
consequently, in relation to these, the authority 
of a State is complete, unqualified, and exclu- 


sive.” 
(1837)). 


“The Fourteenth Amendment does not limit 
the subjects upon which the police power of 
the State may be exerted.’ (Minneapolis € St. 
L. R. Co. v. Beckwith, 129 U. S. 26, (1889); 
Davis v. Massachusetts, 167 U. S. 43, (1897). 
See also Sanitary District v, United States, 266 
U. S. 405, 427, (1925), citing Texas & N. O, R. 
Co. v. Miller, 221 U. S. 408, 414 (1911) ; Atlantic 
Coast Lines R. Co. v. Goldsboro, 232 U. S. 548, 
558, (1914); Denver & N. O. R. Co. v. Denver, 
250 U.S. 241, 244, (1919). 

“It is thoroughly established that the inhibi- 
tions of the Constitution upon the deprivation 
of property without due process of law by the 
States are not violated by the legitimate exer- 
cise of legislative power in securing the public 
safety, health and morale."’ (New York & N. 
E. R. Co. v. Bristol, 151 U. S. 556, 567, (1894). 
See also Barbier v. Connolly, 113 U. S. 27, 
(1885); Ha parte Kemmler, 136 U. S. 436, (1890); 
Ex parte Converse, 137 U. S. 624 (1891); Giozza 
vw. Tiernan, 148 U. S. 657, (1893); Howard v. 
Kentucky, 200 U. S. 164, (1906). 


“The police power of a State embraces regu- 
lations designed to promote the public conveni- 
ence or the general prosperity as well as those 
to promote public safety, health, or morals, and 
is not confined to the suppression of what is 
offensive, disorderly, or unsanitary, but extends 
to what is for the greatest welfare of the State. 
(Bacon v. Walker, 204 U. S. 311 (1907). See also 
California Reduction Co. v. Sanitary Reduction 
Works, 199 U. S. 306, 318, (1905); Chicago B. & 
Q. R. Co. v, Illinois ex rel Grimwood, 200 U. S. 
561, 592 (1906) Western Turf Asso. v. Greenberg, 
204 U. S. 359, 363 (1907); House v. Mayes, 219 
U. S. 270, (1911); Chicago, B. & Q. R. Co. v. 
McGuire, 219 U. S. 549, 568, 569, (1911); Hubank 
v. Richmond, 226 U. S. 137, (1912); Schmidinger 
v. Chicago, 226 U. S. 578 (1913); Sligh v. Kirk- 
wood, 237 U. S. 52, 58-59 (1915); Chicago & Alton 
R. Co. v. Tranbarger, 238 U. S. 67, (1915); 
Nebbia v. New York, 291 U. S. 502 (1934); Near 
v. Minnesota ex rel. Olson, 283 U. S. 697, 707, 
(1931); Nashville, O. & St, L. R. Co. v. Walters, 
294 U. S. 405 (1935).”’ 


(New York v. Miln, 11 Pet. 102, 138, 


Laws which are passed by the States and 
in the exertion of their police power, not in 
conflict with laws of the National congress 
upon the same subject, and indirectly and re- 


affecting interstate commerce, (italics sup- 
plied) are nevertheless valid laws.’ 


[Power to Interfere with Interstate 
Commerce] 


There can be no question but that the 
State has the right, under its Police Power, 
to interfere with interstate commerce. 

“There is an exception to the commerce 
clause of the Constitution in favor of the police 
power of the States. That power is sufficient to 
enable the states to provide for the security of 
the lives, health, and comfort of its citizens, 
and as a part of that power the states may 
regulate or restrict the sale of articles deemed 
injurious to the health or morals of the com- 
munity. But in exercising this power the states 
cannot impose taxes on persons passing through 
the state, nor upon property imported, so long 
as it is in the original package, and no regula- 
tion can be made directly affecting interstate 
commerce. (Moog v. States, 41 So, 166, 168; 145 
Ala, 75, citing Robbins v. Taxing Dist. Shelby 
County, 7 S. Ct. 592; 120 U. S. 489; 30 L. Ed. 
694. 


The police power, however, has its limits 
and must stop when it encounters the pro- 
hibitions of the Federal Constitution.* The 
police power is the least limitable of the ex- 
ercises of government,’ and its limitations 
are hard to define,* are not susceptible of 
circumstantial precision,” cannot be deter- 
mined by any formula,’ and must always 
be determined with appropriate regard to 
the particular subject of its exercise. 


[Limits to State Police Power] 


Though obligations of contracts must 
yield to a proper exercise of the police 
power, and vested rights cannot inhibit the 
proper execution of the power, it must be 
exercised for an end which is in fact public 
and the means adopted must be reasonably 
adapted to the accomplishment of that end 
and must not be arbitrary or oppressive.” 
The police power may be exerted, when 
otherwise the effect may be to invade rights 
guaranteed by the Fourteenth Amendment, 
only when such legislation bears a real and 
substantial relation to the public health, 
safety, morals, or some other phase of the 


3 New York ex rel. Silz v. Hesterberg, 211 U. S. 31, 41, (1908), citing Missouri K. & T. R, Co. 


v. Naber, 169 U. S. 613 (1898); Pennsylvania R, 


Kansas, 209 U. S. 251, 1908). 


Co, v. Hughes, 191 U. S. 477, (1903); Asbell v. 


* Eubank v. Richmond, 226 U. S. 137 (1912); Southern R. Co, v. Virginia, 290 U. S. 190 (1933); 
Panhandle Eastern Pipe Line Co. v. State Highway Commission, 294 U. S. 613, 622 (1935). 
* Hadacheck v. Sebastian, 239 U. S. 394 (1915); Hall v. Geiger-Jones Co., 242 U. S. 539 (1917). 


* Sligh v. Kirkwood, 237 U.S. 52, 58-59 (1915). 


* Bubank v. Richmond, 226 U. S. 137, 142, (1912). Brie R. Co. v. Williams, 233 U. S. 658, 699, 
(1914); Panhandle Eastern Pipe Line Co, v. State Highway Commission, 294 U. S. 613, 622 (1935). 

® Hudson County Water Co. v. McCarter, 209 U. S. 349, (1908). 

® Near v. Minnesota ex rel. Olson, 283 U. S. 697, 707, (1931). 

” Treigle v. Acme Homestead Asso., 297 U. S. 189, 197, (1936). 
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general welfare.“ The general rule is that 
if regulation goes too far it will be recog- 
nized as a taking for which compensation 
must be paid.” 


Each exertion of the police power has the 
support of the presumption that it is an 
exercise in the interest of the public, and 
that there are facts justifying its specific 
exercise. (Erie R. Co. v. Williams, 233 U. S. 
685, 699 (1914). The presumption attaches 
alike to statutes, municipal ordinances, and 
orders of administrative bodies. (Pacific 
States Box & Basket Co. v. White, 296 U. S. 
176 (1935)). 


While it is the duty of the Federal courts 
to see to it that the constitutional rights of 
the citizen are not infringed by the State, 
they should not strike down an enactment 
or regulation adopted by the State under its 
police power unless it be clear that the 
declaration of public policy contained in the 
statute is plainly in violation of the Federal 
Constitution.” The legislation, when dealing 
with a subject within the police power, must 
be upheld unless shown to be clearly unreason- 
able, arbitrary, or discriminatory (italics sup- 
plied).* The broad words of the Fourteenth 
Amendment are not to be pushed to a drily 
logical extreme, and the courts will be slow 
to strike down as unconstitutional legisla- 
tion enacted under the police power.” 


[Reasonableness of Regulation] 


It is well established that when a state 
exerting its recognized authority undertakes 
to suppress what it is free to regard as a 
public evil, it may adopt such measures 
having reasonable relation to that end as it 
may deem necessary in order to make its 
action effective."* Reasonableness is the test 
of police power, not scientific precision.” A 
regulation will not be declared invalid be- 
cause a court may regard it as ineffectual 
or harsh in particular instances or in aid of 
an objectionable policy.” 


Where legislative action is within the 
scope of the police power, fairly debatable 
questions as to its reasonableness, wisdom, 
and propriety are not for the determination 
of courts, but for that of the legislative body 
on which rests the duty and responsibility 
of decision.” 


[Tradition and Community Habits] 


Tradition and habits of the community 
count for more than logic in determining 
the constitutionality of laws enacted for the 
public welfare under the police power.” The 
fact that a practice is of ancient standing in 
a state is a reason for holding it unaffected 
by the Fourteenth Amendment,™ and the 
amendment does not override public rights, 
existing in the form of servitudes or ease- 
ments which are held by the courts of a 
state to be valid under its constitution and 
laws.” 


A statute is not invalid under the Consti- 
tution because it might have gone farther 
than it did, or because it may not succeed 
in bringing about the result that it tends to 
produce (Roschen v. Ward, 279 U. S. 337 
(1929). When a state legislature has de- 
clared that, in its opinion, the policy of the 
state requires a certain measure, its action 
should not be disturbed by the courts under 
the Fourteenth Amendment unless they can 
clearly see that there is no reason why the 
law should not be extended to classes left 
untouched. (Williams v. Arkansas, 217 U. S. 
79 (1910). 

The Commerce Clause (Article I, Sec. 8, 
Clause 3, United States Constitution). 


[Sphere of State Regulation of Insurance] 


In contrast to the authority of the state, 
under its inherent police power, to regulate 
its internal affairs, which power has never 
been delegated to the Federal government, 
either expressly or by implication, we have 





1 Liggett (Louis K.) Co. v. Baldridge, 278 U. S. 105, 111-112 (1928). 

13 PennsyWania Coal Co, v. Mahon, 260 U. S, 393, (1922). 

18 Broadnag v. Missouri, 219 U. S. 285, 292, (1911). 

% Hadacheck v. Sebastian, 239 U. S. 394, (1913); Cusack (Thomas) Co. v. Chicago, 242 U. S. 


526, (1917). 


1% Noble State Bank v. Haskell, 219 U. S. 104, (1911). 
1% Purity Extract & Tonic Co. v, Lynch, 226 U.S. 192, 201, (1912). 


" Sproles v. Binford, 286 U. S. 374, (1932). 


18 Bayside Fish Flour Co. v. Gentry, 297 U. S. 422, (1936). 
% Standard Oil Co. v. Marysville, 279 U. S. 582, 584 (1929), citing Zahn v. Board of Public Works, 


274 U. S. 325, 328, (1927); Hadacheck v. Sebastian, 239 U. S. 394, 408-412, 413-414 (1915); Huclid v. 
Ambler Realty Co., 274 U. S. 365, 388, (1926); Jacobson v. Massachusetts, 197 U. S. 11, 30 (1905); 
Laurel Hill Cemetery v. San Francisco, 216 U. S. 358, 365, (1910); Cusack (Thomas) Co. v. Chicago, 
242 U. S. 526, 530, (1917); Price v. Illinois, 238 U. S. 446, 451, (1915). See also Purity Extract & 
Tonic Co. v. Lynch, 226 U. S. 192, 201-202 (1912); Hrie R. Co. v. Williams, 233 U. S. 685, 704, (1914). 

» Laurel Hill Cemetery v. San Francisco, 216 U. S. 358, (1910). See also Plessy v. Ferguson, 
163 U. S. 537, (1896). 

1 Jackman v. Rosenbaum Co., 260 U. S. 22, (1922). 

2 Eldridge v. Trezevant, 160 U. S. 452, 468, (1896); Vidalia v. McNeely, 274 U. S. 676, (1927); 
see also St. Anthony Falls Water Power Co. v. Board of Water Commissioners, 168 U. S. 349, (1897). 
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an express power given to Congress “to 
regulate commerce with foreign nations, and 
among the several states, and with the 
Indian Tribes” (Article I, Sec. 8, Clause 3, 
of the Federal Constitution); and, as insur- 
ance has now been judicially determined to 
be interstate commerce, the question that 
presents itself is this: Just how far have the 
states, under their police power, been di- 
vested of authority to make laws for the 
health, protection and happiness of their cit- 
izens in the regulation of insurance com- 
panies, bearing in mind that, as of this date, 
no federal legislation has been passed on 
this subject. 


In general, it may be said that Congress, 
under the commerce clause of the federal 
constitution, has the power to occupy, by 
legislation, the whole field of interstate com- 
merce (Champion v. Ames (Lottery case), 188 
U. S. 321, 358 (1903)) and that whether the 
power in any given case is vested exclu- 
sively in the Federal government depends 
upon the nature of the subject to be regu- 
lated (Gilman v. Philadelphia, 3 Wall. 713, 
727 (1866)); and that it is only direct inter- 
ference with the freedom of interstate com- 
merce that brings a case within the exclusive 
domain of federal legislation (Field v. Bar- 
ber Asphalt Paving Co., 194 U. S. 618, 623 
(1904)). 


[Nine Basic Postulates] 


A collation of the authorities, dealing, on 
the one hand with the exercise of the police 
power by the states, and, on the other hand, 
the authority of Congress to exercise its 
powers to legislate on interstate commerce 
under the Commerce Clause of the United 
States Constitution, indicates that nine basic 
postulates may be considered in reaching a 
decision in the instant case. 


Postulate one: 


Consistent with the power of Congress to 
regulate commerce among the states, the 
states possess, because they have never sur- 
rendered, the power to protect the public 
health, the public morals, and public safety, 
by any legislation appropriate to that end 
which does not encroach upon rights guar- 
anteed by the National Constitution, nor 
come in conflict with the acts of Congress 
passed in pursuance of that instrument,” 
but the police power of the state cannot 
draw within its jurisdiction subject matter 
which has been delegated to Congress ex- 
clusively by the Constitution.” 


Postulate two: 


It is a well-established principle that Con- 
gress may circumscribe its regulation of inter- 
state commerce and occupy a limited field, and 
the intent to supersede the exercise by the 
state of its police power as to matters not cov- 
ered by the Federal legislation is not to be 
implied unless the latter fairiy interpreted ts in 
actual conflict with the state law.* 


Postulate three: 


The principle that a state may enact local 
laws under its police power in the interest 
of the welfare of the people, although they 
affect interstate commerce, and that such 
laws may stand at least until Congress takes 
possession of the field under its superior 
authority to regulate such commerce, has 
no application where the state passes be- 
yond the exercise of its legitimate authority, 
and undertakes to regulate interstate com- 
merce by imposing burdens upon it.” 


Postulate four: 


Where the power of Congress to regulate 
is exclusive, i. e., subjects national in char- 
acter, the failure of Congress to make ex- 


%3 Missouri, K. & T. R. Co. v. Haber, 169 U. S. 613, 628, (1898). See also Gloucester Ferry Co. 


v. Pennsylvania, 114 U. S. 196, 215 (1885); Siouw Remedy Co. v. Cope, 235 U. S. 197, (1914); New 
Mexico ex rel. McLean (E. J.) & Co. v. Denver & R. G. R. Co., 203 U. S. 38, (1906); Bowman v. 
Chicago & N. W. R. Co., 125 U. S. 465, 489 (1888); Robbins v. Taxing Dist. of Shelby County, 120 
U. S. 489, 493 (1887); Hannibal & St. J. R. Co. v. Husen, 95 U. S. 465, 470 (1878); Lake Shore & 
M. 8. R. Co. v. Ohio ex rel, Lawrence, 173 U. S. 285, 292 (1899); New York, N. H. & H. R. Co. v. 
New York, 165 U. S. 628, 631 (1897); Sligh v. Kirkwood, 237 U. S. 52 (1915); Southern R. Co. v. Reid, 
222 U. S. 424 (1912); Houston & T. OC. R. Co. v. Mayes, 201 U. S. 321 (1906); Simpson v. Shepard 
(Minnesota Rate Cases), 230 U. S. 352, (1913); Mintz v. Baldwin, 289 U. S. 348, (1933); Kelly v. 
Washington ex rel. Foss Co., 302 U. S. 1, (1937). 


% Henderson v. New York, 92 U.S. 259, 271, (1876). 


% Townsend v. Yoemans, 301 U. S. 441, 454, (1937); citing Savage v. Jones, 225 U. S. 501, 533, 
(1912); Atlantic Coast Line v. Georgia, 234 U. S. 280, 293, 294 (1914); Illinois C. R. Co. v. Public 
Utilities Commission, 245 U. S. 493, 510, (1918); Carey v. South Dakota, 250 U. S, 118, 122, (1919); 
Lehigh Valley R. Co. v. Public Utility Comrs., 278 U. S. 24, 35 (1928); Atchison, T. € 8. F. R. Co. 
v. Railroad Commission, 283 U. S. 380, 392, 393, (1931); Hartford Indemnity Co. v. Illinois, 298 
U. S. 155, 158, (1936). 

% Lemke v. Farmers’ Grain Co., 258 U. S. 50, (1922); See also Kansas City Southern R. Co. v. 
Kaw Valley Drainage Dist., 233 U. S. 75 (1914); Illinois Cent. R. Co. v. Illinois, 163 U. S. 142 (1896); 
McDermott v. Wisconsin, 228 U. S. 115 (1913); Brennan v. Titusville, 153 U. S. 289, 299 (1894); 
Hannibal & St. J. R. Co. v. Husen, 95 U. S. 465, 472 (1878); Dahnke-Walker Milling Co. v. Bon- 
durant, 257 U. S. 282 (1921). 
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press regulations indicates its will that the 
subject shall be left free from any restric- 
tions or impositions; and any regulations of 
the subject by the states, except in matters 
of local concern only, is repugnant to such 
freedom.” 


Postulate five: 


Where the subjects on which the power 
may be exercised are local in their nature or 
operation, or constitute mere aids to com- 
merce, the authority of the state may be ex- 
erted for their regulation and management 
until Congress interferes and supersedes 
it. 


Postulate six: 


When Congress acts with reference to a 
matter confided to it by the Constitution, 
then its statutes displace all conflicting local 
regulations touching that matter, although 
such regulations may have been established 
in pursuance of a power not surrendered by 
the states to the general government,” but 
the action of Congress must be specific in 
order to be paramount.” 


Postulate seven: 


A law of Congress regulating commerce 
with foreign nations or among the several 
states is the supreme law, and if the law of 





gress must prevail and the state law cease 
to operate so far as it is repugnant.® 


Postulate eight: 


When Congress exercises its exclusive 
powers over interstate commerce, the states 
cannot legislate on the subject, and the sit- 
uation is covered as much by what is not 
done by Congress or the Interstate Com- 
merce Commission, as by the regulations it 
has made, and the state has no power to fill 
what it may regard as a hiatus left by Con- 
gress and the Interstate Commerc¢e Com- 
mission.” 


Postulate nine: 


Even when an act of Congress does not 
go into effect until a certain time following 
its passage, state legislation is immediately 
superseded upon the enactment of the Fed- 
eral statute.” 


The power which the Constitution bestows 
upon Congress over commerce does not ex- 
haust the subject of the control of commerce 
for there is a commerce which lies beyond 
the power of Congress to control. The states 
have a commerce of their own and they are 
as supreme in its control as Congress is 
supreme in the control of interstate and 
foreign commerce. This has never been dis- 
puted since the case of Gibbons v. Ogden, 


a state is in conflict with it, the law of Con- 9 Wheat. 1 (1824).™ 





*™ Robbins v. Shelby County Taxing Dist., 120 U. S. 489, 493 (1887); See also Southern R. Co. v. 
Reid, 222 U. S. 424 (1912); Western U. Teleg. Co. v. James, 162 U. S. 650, 655, (1896); United Scates 
v. BH. C. Knight Co., 156 U. S. 1, 11, (1895); Pittsburgh & 8. Coal Co. v. Bates, 156 U. S. 577, 588 
(1895); Wilkerson v. Rahrer (In re Rahrer), 140 U. S. 545, 555, (1891); Leisy & Co. v. Hardin, 135 
U. S. 100, 110, (1890); Philadelphia & 8. Mail S. S. Co. v. Pennsylvania, 122 U. S. 325, 336, (1887); 
Walling v. Michigan, 116 U. S. 446, 455, (1886); Escanaba & L. M. Transp. Co. v. Chicago, 107 U. S. 
678, (1883); Welton v, Missouri, 91 U. S. 275, 282, (1876); Brennan v, Titusville, 153 U. S. 302 (1894); 
United States v. Rio Grande Dam ¢ Irrig. Co., 174 U. S. 690 (1899); Kelly v. Washington ex rel. 
Foss Co., 302 U. S. 1, (1937). 

% Fscanaba & L. M. Transp. Co. v. Chicago, 678, 687 (1883). See also Cardwell v. American 
River Bridge Co., 113 U. S, 205, 210 (1885); Simpson v. Shepard (Minnesota Rate Cases), 230 U. S. 
352 (1913). 

*% Lake Shore & M. 8. R. Co. v. Ohio, 173 U. S. 285, 297, (1899). See also Gulf, C. & 8. F. R. 
Co. v. Hefley, 158 U. S. 98, 104, (1895); Missouri, K. & T. R. Co. v. Harris, 234 U. S. 412 (1914); 
Erie R. Co. v. New York, 233 U. S. 671 (1914); Asbell v. Kansas, 209 U. S. 251 (1908); Smith v. 
Alabama, 124 U. S, 465, 473, (1888); Smith v, Turner (Passenger cases), 7 How. 283, 396 (1849); 
Savage v. Jones, 225 U. S. 501 (1912); Chicago, R. I. é P. R. Co. v. Hardwick, 226 U. S. 426 (1913); 
Missouri Pac. R. Co. v. Porter, 273 U. S. 341,(1927). 

3% Missouri P. R. Co. v. Larabee Flour Mills, 211 U. S. 612 (1909). 


3 Thurlow v. Massachusetts (License Cases), 5 How. 504, 574 (1847). See also McDermott v. 
Wisconsin, 228 U. S. 115 (1913); Missouri, K. & T. R. Co. v. Harris, 234 U. S. 412, (1914); Southern 
R. Co. v. Reid, 222 U. S. 424, (1912); Chicago I. & L. R. Co. v.. Hackett, 226 U. S. 559, (1913); Rail- 
road Commission v, Southern P. Co., 264 U. S. 331 (1924); Kelly v. Washington ex rel. Foss Co., 
302 U.S. 1, (1937). 

32 Whish v. Public Service Commission, 240 N. Y. 677 (1925). See also Missouri, K. é T. R, Co. 
v. Haber, 169 U. S. 613, 627 (1898); Michigan C. R. Co. v. Vreeland, 227 U. S. 59, (1913). 

33 Northern P. R. Co, v. Washington ex rel, Atkinson, 222 U. S. 370, (1912). 

% Lord v. Goodall, N. & P. 8.8. Co., 102 U. S. 541, 543, (1881). See also Thurlow v. Massa- 
chusetts (License Cases) 5 How. 504, 574, (1847); Smith v. Turner (Passenger cases) 7 How. 283, 
415 (1849); Sinnot v. Davenport, 22 How. 227, 243 (1849); Hall v. DeCuir, 95 U. S. 485, 488 (1878); 
Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 247, (1899); Simpson v. Shepard (Minne- 
sota Rate Cases), 230 U. S. 352 (1913); Houston, BH. &d W. T. R. Co. v. United States, 234 U. S. 342 
(1914). 
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[Local Regulation Until Superseded by 
Federal Regulation] 


The power to regulate commerce among 
the states is a unit, but if particular subjects 
within its operation do not require the ap- 
plication of a general or uniform system, 
the states may legislate in regard to them with 
a view to local needs and circumstances until 
Congress otherwise directs (italics supplied), 
but the power thus exercised by the states 
is not identical in its extent with the power 
to regulate commerce among the states. 
The power to pass laws in respect to inter- 
nal commerce, inspection laws,” quarantine 
and health laws,” and laws in relation to 
bridges, ferries, and highways belongs to 
the class of power pertaining to locality, 
essential to local intercommunication, to the 
protection, the safety, and the welfare of so- 
ciety, originally necessarily belonging to, 
and upon the adoption of the Constitution 
reserved by, the states, except so far as fall- 
ing within the scope of a power confided to 
the general government. Where the subject 


vested exclusively in Congress and cannot 
be encroached upon by the state; but where 
in relation to the subject matter different 
rules may be suitable for different localities, 
the states may exercise powers which, though 
they may be said to partake of the nature of 
the power granted to the Federal government, 
are strictly not such, but are simply local pow- 
ers, which have full operation until or unless 
circumscribed by the action of Congress.” 
(Italics supplied.) 


[Valid State Legislation Affecting 
Interstate Commerce] 


Consistent with the power of Congress to 
regulate commerce, the states possess, be- 
cause it was reserved, the power to protect 
the public health, the public morals, and the 
public safety by any legislation appropriate 
to that end which does not encroach upon 
rights guaranteed by the National Consti- 
tution nor come in conflict with acts of 
Congress.™ But while a state can do noth- 
ing which will directly or indirectly * burden 


matter requires a uniform system as be- 


or impede interstate commerce, and the po- 
tween the states, the power controlling it is 


lice power does not justify a direct inter- 


% Foster v. Master and Wardens of Port of New Orleans, 94 U. S. 246 (1877). See also Red “‘C” 
Oil Mfg. Co. v. Board of Agriculture, 222 U. S. 380, (1912); New Mexico ex rel. McLean v. Denver 
é& R. G. R. Co., 203 U. S. 38, (1906); Arbuckle v. Blackburn, 191 U. S. 405, 414 (1903); Pittsburgh & 
8. Coal Co. v. Louisiana, 156 U. S. 590, 597, (1895); Savage v. Jones, 225 U. S. 501 (1912); Vance v. 
Vandercook Co., 170 U. S. 438, 455 (1898); Turner v. Maryland, 107 U. S. 38, (1883); Standard Stock 
Food Co. v. Wright, 225 U. S. 540, (1912); Hinson v. Lott, 8 Wall. 148 (1869); Scott v. Donald, 165 
U. S. 58 (1897); Pabst Brewing Co. v. Crenshaw, 198 U. S. 17 (1905); Patapsco Guano Co. v. Board 
of Agriculture, 171 U. S. 345 (1898); Foote v. Stanley, 232 U. S. 494 (1914); Pure Oil Co. v. Minne- 
sota, 248 U. S. 158 (1918); Standard Oil Co. v. Graves, 249 U. S. 389 (1919). 


%*% Smith v. Turner (Passenger Cases) 7 How. 283, 400, (1849.) See also Louisiana v. Texas, 
176 U. S. 1, 21, (1900); Minnesota v. Barber, 136 U. S. 313, 319, (1890); Compagnie Francaise de 
Navigation v. Louisiana, 186 U.S. 380, 385 (1902); Reid v. Colorado, 187 U. S. 137, 151 (1902); 
Asbell v. Kansas, 209 U. S. 251, (1908); Hannibal & St. J. R. Co. v. Husen, 95 U. S. 465, 471, (1878); 
Kimmish v. Ball, 129 U. S. 217, 220 (1889); Rasmussen v, Idaho, 181 U. S. 198, (1901); Smith v. St. 
Lowis & 8. W. R. Co., 181 U. S. 248 (1901); Missouri K. & T. R. Co. v, Haber, 169 U. S. 613, 636 
(1898); Morgan’s L. & T. R. & 8. 8. Co. v. Board of Health, 118 U. S. 455, 465 (1886); Mintz v. 
Baldwin, 289 U. S. 346 (1933). 


7 Leisy (Gus) & Co. v. Hardin, 135 U. S. 100, 108, (1890). See also Simpson v. Shepard (Minne- 
sota Rate Cases), 230 U. S. 352 (1913); Southern R. Co. v. Reid, 222 U. S. 424 (1912); Bscanaba & 
L. M. Transp. Co. v. Chicago, 107 U. S. 678, 683 (1883); Mobile County v. Kimball, 102 U. S. 691, 
698 (1881); Gilman v. Philadelphia, 3 Wall. 713, 727 (1866); Cardwell v. American River Bridge Co., 
113 U. S. 205, 210 (1885); Stone v. Farmers Loan & T. Co. (Railroad Commission Cases), 116 U. S. 
307 (1886); Peik v. Chicago & N. W. R. Co., 94 U. S. 164 (1877); Smith v. Turner (Passenger Cases), 
7 How. 283 (1849); Covington & C. Bridge Co. v. Kentucky, 154 U. S. 204, 209 (1894); Western U. 
Teleg. Co. v. Kansas ex rel. Coleman, 216 U. S. 1 (1910); Cummings v. Chicago, 188 U. S. 410 
(1903); New York ex rel. Pennsylwania R. Co. v. Knight, 192 U. S. 21, 27 (1904); Valley 8. 8. Co. 
v. Wattawa, 244 U. S. 202 (1917); Interstate Transit v. Lindsey, 283 U. S. 183 (1931). 

% Missouri K. & T. R. Co. v. Haber, 169 U. S. 613, 628, (1898). See also Sioux Remedy Co. v. 
Cope, 235 U. S. 197 (1914); New Mexico ex rel. McLean & Co, v. Denver & R. G. R, Co., 203 U. S. 
38 (1906); Houston & T. C. R. Co. v. Mayes, 201 U. S. 321 (1906); Bowman v. Chicago & N. W. 
R. Co., 125 U. S. 465, 489 (1888); Robbins v. Shelby County, 120 U. S. 489, 493, (1887); Gloucester 
Ferry Co. v. Pennsylvania, 114 U. S. 196, 215 (1885); Hannibal & St, J. R. Co. v. Husen, 95 U. S. 465, 
470 (1878); Lake Shore & M. 8. R. Co. v. Ohio ex rel. Lawrence, 173 U. S. 285, 292 (1899); New York, 
N. H. & H. R. Co. v. New York, 165 U. S. 628, 631 (1897); Sligh v. Kirkwood, 237 U. S. 52 (1915); 
Western U. Teleg. Co. v. Kansas ex rel. Coleman, 216 U. S. 1, 26, (1910). 


® Northern Securities Co. v. United States, 193 U. S. 197, 350 (1904); Cf. Western Distributing 
Co, v, Public Service Commission, 285 U.S, 119 (1932). 
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ference with such commerce“ it may make 
valid enactments in the exercise of its leg- 
islative power to promote the welfare and 
convenience of its citizens, although in their 
operation they may have an effect upon 
interstate commerce.“ 


Generally it may be said in respect to 
laws of this character that, though resting 
upon the police power of the State, they 
must yield whenever Congress, in the ex- 
ercise of the powers granted to it, legislates 
upon the precise subject matter, for that 
power, like all other reserved powers of 
the States, is subordinate to those in terms 
conferred by the Constitution upon the Na- 
tion *, 


[Fourteenth Amendment to the 
Constitution of the United States] 


As to the allegation of the plaintiff that 
Maynard Cassison, Insurance Commissioner 
of the State of California, acting through 
his deputies, has interferred with the repre- 
sentatives of plaintiff and threatened them 
with prosecution if they persisted in aiding 
the insurance transactions of plaintiff in 
California in violation of the Fourteenth 
Amendment to the Constitution of the 
United States, it is well settled that the 
police power may be exerted by the State, 
under certain limitations, of course, not- 
withstanding the Fourteenth Amendment. 
(Liggett (Louis K.) Co. v. Baldridge, 278 
U. S. 105, 111-112 (1928) ; (Noble State Bank 
v. Haskell, 219 U. S. 104, (1911); Minneapolis 
& St. L. Ry. Co. v. Beckwith, 9 S. Ct. 207, 
209; 129 U. S. 29; 32 L. Ed. 585). 


The court finds it difficult to ascertain 
the exact contention of plaintiff for it con- 
cedes the power of the State, under the 
police power, to make local rules and regu- 
lations which indirectly interfere with inter- 
state commerce (page 2 of brief); it states 
that it is “not an attempt by a foreign 
insurance company to transact business in 
the State of California without meeting the 
standards of safety set by that state”, (page 
11 of its brief); that “this case does not 


present the question as to whether or not 
the laws of California will be nullified but 
as to whether the state of California can 
nullify the laws of every other State in the 
Union if the companies organized in those 
states are to do an interstate business with 
the citizens of that state,” (page 12 of 
brief); and yet plaintiff is praying for in- 
junctive relief to prohibit the defendants 
from interfering with its business transac- 
tions in California, a position which is not 
quite clear to the court, for if it met the 
same standards demanded of local insurers 
this case would not have arisen. 


[Failure to Comply with State Standards 
of Safety] 


Whether it is actually plaintiff’s position 
that California at the present time has no 
law regulating the insurance business as 
conducted by the plaintiff or that its laws 
in this respect are now invalidated by rea- 
son of the decision in the case of United 
States v. South-Eastern Underwriters Assn., 
322 U. S. 533; 64 Sup. Ct. Rep. 1162; 88 
L. Ed. 1082, makes no difference so far as 
the decision in this case is concerned, be- 
cause the ultimate fact is that plaintiff is 
attempting, in any event, to transact an in- 
surance business in California without meet- 
ing the standards of safety required by the 
State (see page six of this Opinion); and 
there can be no doubt but that if the court 
sustained plaintiff’s position, California laws, 
established under the police power for the 
protection of the public, would be to that 
extent nullified. 


[Absence of Federal Insurance Legislation] 


The court takes judicial notice of the 
fact that Congress has not yet legislated in 
insurance matters, and, until it does, and 
to that extent only, State statutes enacted 
under the police power still remain in full 
force and effect. 

“In construing Federal statutes enacted under 
the power conferred by the commerce clause of 
the Constitution the rule is that it should never 





# New York, N. H. & H, R. Co. v. New York, 165 U. S. 628, 631 (1897). 


See also Henderson v. 


New York, 92 U. S. 259 (1876); Chy Lung v. Freeman, 92 U. S. 275 (1876); New York v. Compagnie 
Generale Transatlantique, 107 U. S. 59 (1883); Illinois Cent. R. Co. v. Illinois ex rel. Butler, 163 
U. S. 142 (1896); McDermott v, Wisconsin, 228 U.S. 115 (1913); Savage v. Jones, 225 U. S. 501 (1912); 
Brennan v. Titusville, 153 U. S. 289, 299 (1894); Schollenberger v. Pennsylwania, 171 U. S. 1, 12 
(1898); Seaboard Air Line R. Co. v. Blackwell, 244 U. S. 310 (1917); Lemke v. Farmers Grain Co., 
258 U. S. 50, (1922); Clyde Mallory Lines v. Alabama, 296 U. S. 261 (1935);, DiSanto v. Pennsyl- 
vania, 273 U. S. 34 (1927); Missouri P. R. Co. v. Castle, 224 U. S. 541 (1912). 

“ Pennsylvania R. Co. v. Hughes, 191 U. S. 477, 488, (1903). See also South Covington & C. Bt. 
R. Co. v. Covington, 235 U. S. 537, (1915); Asbell v. Kansas, 209 U. S. 251 (1908); Sherlock v. Alling, 
93 U. S. 99, 103 (1876); Louisville é N. R. Co. v. Kentucky, 183 U. S. 503, 518 (1902); Standard Oil Co. 
v. Tennessee, 217 U.S. 413, (1910). 

“@ Gulf, C. @ 8. F. R. Co. v. Hefley, 158 U. S. 98, 104, (1895). See also Chicago R. I, & P. R. Co. 
v. Hardwick Farmers Elevator Co., 226 U. S. 426 (1913); Missouri K. é T. R. Co. v. Haber, 169 U.S. 
613, 627 (1898); Michigan C. R. Co. v. Vreeland, 227 U. S. 59 (1913); Illinois C. R. Co. v. DeFuentes, 
236 U. S. 157 (1915); Railroad Commission (California) v. Southern P. R. Co., 264 U. S. 33 (1924). 
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be held that Congress intends to supersede or 
suspend the exercise of the reserved powers of a 
state, even where that may be done, unless, 
and except so far as, its purpose to do so is 
clearly manifested (cases cited.) Jllinois Central 
Railroad Co. v. Public Utilities Commission, 245 
U. S. 493, 510. “If, reading the Federal act 
as a whole, there were room for doubt, two 
established rules of construction would lead us 
to resolve the doubt in favor of sustaining the 
validity of the state law. First: The intent to 
supersede the exercise by a state of its police 
powers is not to be implied unless the act of 
Congress, fairly interpreted, is in actual conflict 
with the law of the State.’’ (cases cited.) Carey 
v. State of South Dakota, 250, U. S. 118, 122. 

“The principle thus applicable has been fre- 
quently stated. It is that Congress may cir- 
cumscribe its regulation and occupy a limited 
field, and that the intention to supersede the 
exercise by the State of its authority as to mat- 
ters not covered by the federal legislation is not 
to be implied unless the Act of Congress fairly 
interpreted is in conflict with the law of the 
State.’’ (cases cited.) Atchison Ry. v. Railroad 
Commission, 283 U. S. 380, 392. 

“The case calls for the application of the 
well-established principle that Congress may 
circumscribe its regulation and occupy a limited 
field, and that the intent to supersede the 
exercise by the State of its police power as to 
matters not covered by the federal legislation 
is not to be implied unless the latter fairly 
interpreted is in actual conflict with the state 
law.’’ (cases cited.) 301 U.S. 441, 454. 


Courts do not legislate and, a fortiori, until 
the National Congress does legislate in in- 
surance matters, local statutes governing 
the subject are in a stronger position than 
where there has been Federal legislation on 
the subject. Mr. Chief Justice Stone, in 
his dissenting Opinion in the foregoing case 
of U. S. v. South-Eastern Underwriters Assn. 
(supra), while he was apprehensive of the 
consequences that would follow the ruling 
in that case, nowhere gives the slightest in- 
timation that all state laws governing insur- 
ance companies are rendered ipso facto void, 
but stated that those matters would have to 
be decided by a case-to-case determination 
with “a consideration of all the relevant 
facts and circumstances.” It is conceivable 
that, as the Federal Congress legislates on 
insurance, as it may now do because it has 
been determined to be interstate commerce, 
state laws will fall, urfder Postulate six 
(page 20), but only to the extent that they 
are supplemented by Federal legislation, 
and that, in the meantime, state statutes 
control. 


Chief Justice Stone states: 

“. . , the ruling that insurance is not com- 
merce, and is therefore unaffected by the restric- 
tions which the commerce clause imposes on 
state legislation, removed the most serious ob- 
stacle to regulation of that business by the 
states. Through their plenary power over do- 
mestic and foreign corporations which are not 
engaged in interstate commerce, the states have 
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developed extensive and effective systems of 
regulation of the insurance business, often solv- 
ing regulatory problems of a local character with 
which it would be impracticable or difficult for 
Congress to deal through the exercise of the 


commerce power.... 


‘But the immediate and only practical effect 
of the decision now rendered is to withdraw from 
the states, in large measure, the regulation of 
insurance and to confer it on the national govern- 
ment, which has adopted no legislative policy 
and evolved no scheme of regulation with respect 
to the business of insurance. Congress having 
taken no action, the present decision substitutes, 
for the varied and detailed state regulation 
developed over a period of years, the limited aim 
and indefinite command of the Sherman Act 
for the suppression of restraints on competition 
in the marketing of goods and services in or 
affecting interstate commerce, to be applied by 
the courts to the insurance business as best they 
may. 

In the years since this court’s pronouncement 
that insurance is not commerce came to be re- 
garded as settled constitutional doctrine, vast 
efforts have gone into the development of 
schemes of state regulation and into the or- 
ganization of the insurance business in con- 
formity to such regulatory requirements. Vast 
amounts of capital have been invested in the 
business in reliance on the permanence of the 
existing system of state regulation. How far 
that system is now supplanted is not, and in 
the nature of things could not well be, explained 
in the court’s opinion. The Government admits 
that statutes of at least five states will be in- 
validated by the decision as in conflict with the 
Sherman Act, and the argument in this court 
reveals serious doubt whether many others may 
not also be inconsistent with that Act. The 
extent to which still other statutes will now be 
invalidated as in conflict with the commerce 
clause has not been explored in any detail in 
the briefs and argument or in the Court's 
opinion. 

Certainly there cannot but be serious doubt as 
to the validity of state taxes which may now 
be thought to discriminate against the interstate 
commerce, cf. Philadelphia Fire Assn. v. New 
York, 119 U.S. 110; or the extent to which condi- 
tions may be imposed on the right of insurance 
companies to do business within a state; or in 
general the extent to which the state may regu- 
late whatever aspects of the business are now 
for the first time to be regarded as interstate 
commerce. While this court no longer adheres 
to the inflexible rule that a state cannot in some 
measure regulate interstate commerce, the ap- 
plication of the test presently applied requires 
‘a consideration of all the relevant facts and 
circumstances’ in order to determine whether 
the matter is an appropriate one for local regula- 
tion and whether the regulation does not unduly 
burden interstate commerce, Parker v. Brown, 
317 U. S. 341-362—a determination which can 
only be made upon a case-to-case basis. Only 
time and costly experience can give the an- 
swers.”’ 


Mr. Chief Justice Stone’s apprehension 
that the decision in United States v. South- 
Eastern Underwriters Assn, (supra) would 
open wide the door to determine just how 
far State laws controlling insurance under 


FEBRUARY 





the 


in 
re] 
of 
de! 


Sui 


of 
Uni 


the 
ext 
mer 
Uni 
or | 
Stat 
ally 
witl 
bee 


defi 
Con 


ches 


of ( 


194 





iv- 
th 
or 
he 


m 
of 
n- 
cy 
ct 
ng 
S, 
on 
im 
ct 
on 
or 
by 
ey 


nt 
“e- 
ist 
of 
n- 


XUM 


the police power would be subject to the 
commerce clause has begun to bear fruit 
in this case, and what the constitutional 
reprecussions will develop over a period 
of years is solely within the lap of Provi- 
dence to determine, 


[Proper Exercise of State Police Powers] 


State laws regulating insurance com- 
panies, both foreign and domestic, have uni- 
formly been upheld as a proper exercise 
of the police power of the State (German 
Alliance Ins. Co. v. Kansas, 233 U. S. 389 at 
p. 412.) It should be borne in mind that we 
are not dealing with a case where the State 
of California is prohibiting the plaintiff 
from transacting business under any condi- 
tions, or discriminating against the plain- 
tiff in favor of a domestic insurance 
company ; and that this case does not involve 
a tax problem. 


A very narrow line divides the authority 
of Congress under the commerce clause of 
the Constitution and the power of the State 
under the police power. Each case stands 
alone. Power seldom yields its attributes 
of sovereignty but constantly seeks to ex- 
tend its authority. The police power is the 
only barrier when two authorities come in 
conflict. The police power is incapable of 
exact definition, yet it comes to the rescue 
of laws of doubtful constitutionality, if the 
courts find such laws sustain public morals, 
good order, good manners, contribute to 
public health and safety, prevent evil or 
harm and encourage social and business in- 
tercourse and in general contribute to the 
“pursuit of happiness” of the people. 


[Motion to Dismiss] 


Suit against a State: 


The defendants also move for a dismissal 
of the complaint herein under the 11th 
Amendment to the Constitution of the 
United States that “The judicial power of 
the United States shall not be construed to 
extend to any suit in law or equity, com- 
menced or prosecuted against one of the 
United States by citizens of another State, 
or by citizens or subjects of any Foreign 
State”, on the theory that this suit is actu- 
ally a suit against the State of California 
without its consent, which consent has not 
been obtained. The plaintiff corporation is 
a “citizen of another state” within the 
definition of the 11th amendment to the 
Constitution of the United States (see Man- 
chester Fire Insurace Co. v. Harriott, CC 
(Iowa) 91 Fed. 711). Plaintiff cites the case 
of Great Northern Life Ins. Co. v. Reed, 64 
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Sup. Ct. Rep. 873, 875, and also ex parte State 
of New York, 256 U. S. 497, 500. 


[Inapplicable Cases] 


Plaintiff, in support of its contention that 
its suit is not against the State of California, 
cites the case of Sterling v. Constantine, 287 
U. S. 378; 53 S. Ct. 190; 77 L. Ed. 375 
(where the court found the Governor of 
Texas had exceeded his authority in issu- 
ing a proclamation that martial law existed) ; 
the case of Felt and Tarrant Mfg. Co. v. Cor- 
bett (Cal.) 23 F. Supp. 186 (which stated the 
applicable principle to be that where state 
officials, purporting to act under state au- 
thority, invade the rights secured by the 
Federal constitution, they are subject to the 
process of the Federal courts); and other 
cases, each of which has been read by the 
court; but these cases are either not in point 
on the facts in the instant case, the officers 
exceeded their authority, or they involve 
acts under unconstitutional state statutes, 
whereas the court in the instant case finds 
no similar circumstances in the motion un- 
der advisement. Where the court finds that 
state officers are acting under constitutional 
statutes such suits cannot generally be 
maintained. 


In an action such as this, it remains the 
duty of the court to decide all cases brought 
before it by citizens of one State against 
citizens of a different State, where a State 
is not necessarily a defendant (United States 
v. Peters, 5 Cir. 115, 137 (1809); it must be 
regarded as a settled doctrine of this court, 
established by its decisions, that the ques- 
tion whether a suit is within the prohibition 
of the Eleventh Amendment is not always 
determined by reference to the nominal par- 
ties on the record, but is determined by a 
consideration of the nature of the case as 
presented on the whole record (Ex parte 
Ayers, 123 U. S. 443, 487, (1887) distinguish- 
ing Poindexter v. Greenhow, 114 U. S. 270 
(1885) from Osborn v. Bank of United States, 
9 Wheat 738 (1824). 


The adoption of the Eleventh Amendment 
to the Constitution overruled the decision 
of the Supreme Court of the United States 
written by Justice Iredell in re Chisholm v. 
Georgia, 2 Dallas 419 (1793) sustaining the 
right of a citizen to sue a State. 


[Suits Restraining Actions of State 
Officials] 


A suit nominally against individuals, but 
restraining or otherwise affecting their ac- 
tion as State officers may be in substance a 
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suit against the State which the Constitu- 
tion forbids “. 


A suit against the governor solely in his 
official capacity to recover money in the 
state-treasury, was considered a suit against 
the state (Governor of Georgia v. Madrazo, 
1 Pet. 110 (1828) confirmed in Kentucky v. 
Dennison, 24 How. 68, 98, (1861). 


Federal jurisdiction to enjoin execution of 
a State law on the ground of unconstitution- 
ality should be exercised only in clear cases 
and when necessary to prevent great and 
irreparable injury (Cavanaugh v. Looney, 248 
U. S. 453 (1919); followed in Hygrade Pro- 
vision Co. v. Sherman, 266 U. S. 497, 500 
(1925) ; Massachusetts State Grange v. Ben- 
ton, 272 U. S. 525, (1926). Only a case of 
manifest oppression will justify such inter- 
ference; the reluctance of the court to inter- 
fere by injunction with the activities of 
State officials conscientiously endeavoring 
to fulfill their duty, was of itself adequate 
ground for refusing an injunction against 
certain state and county highway officials, 
to restrain interference with maintenance of 
a bridge, and collection of tolls,—a matter 
which depended upon the construction of 
the local law against perpetuities (Hawks 


v. Hamill, 288 U. S. 52 (1933)). 


Ordinarily there should be no interfer- 

ence with such officers, primarily they are 
charged with the duty of prosecuting 
offenders against the laws of the state, and 
must decide when and how this is to be 
done. 
“The accused should first set up and rely upon 
his defense in the State court’even though this 
involves a challenge of the validity of some stat- 
ute, unless it plainly appears that this course 
would not afford adequate protection.’’ (Fenner 
v. Boykin, 271 U. S. 240, 243 (1926), 


refusing injunction to restrain law officers 
from enforcing by arrest and prosecution 
a state law penalizing certain gambling con- 
tracts on the ground of interference with 
interstate commerce and deprivation of con- 
stitutional rights. 


Generally, suits to restrain action of State 
officials can, consistently with the constitu- 
tional prohibition, be prosecuted only when 
the action sought to be restrained is without 


the authority of State law or contravenes the 
statutes or Constitution of the United States “ 
(Italics supplied). 


[Violation of Eleventh Amendment] 


In view of the fact that this court is not 
holding that the State statutes in question 
are unconstitutional, or have been vitiated, 
even pro tanto, by the decision of the Su- 
preme Court of the United States in the 
case of United States v. South-Eastern Under- 
writers Assn., 322 U.S. 533; 64 Sup. Ct. Rep. 
1162; 88 L. Ed. 1082, it must necessarily 
hold that this suit is against the State with- 
out its consent, in violation of the 11th 
Amendment to the Constitution of the 
United States and hence cannot be main- 
tained. Plaintiff’s theory that the cause of 
action can be maintained against these de- 
fendants in their official capacities is neces- 
sarily predicated upon its contention that 
the State statutes in question are unconsti- 
tutional, or at least have been vitiated, pro 
tanto, by the aforementioned Supreme Court 
decision, and its contention would be sound 
if such were the fact; but, in view of the 
fact that the court is holding that the State 
statutes in question have not been invali- 
dated, it is believed that the plaintiff will 
have no quarrel with the court’s ruling. 


There are quite a number of authorities 
holding that state officers can be sued where 
they are acting under an unconstitutional 
state statute, as not being a suit against the 
state. For instance, suits by individuals 
against defendants who claim to act as 
officers of a State, and, under color of an 
unconstitutional statute, to recover for in- 
jury to property; or to recover money or 
property unlawfully taken from them in be- 
half of the State; or, for compensation for 
damages; or, in a proper case, for an in- 
junction to prevent such wrong and injury; 
or, for a mandamus to enforce the perform- 
ance of a plain legal duty, purely minis- 
terial; are not, within the meaning of the 
amendment, suits against the state.* 

An injunction against sale by a State land 
commissioner, under a statute adjudged un- 
constitutional, of swamp lands purchased 
under an earlier act was held not a suit 





“ Worcester County Trust Co. v. Riley, 302 U. S. 292, (1937), citing Louisiana v. Jumel, 107 


U. S. 711, (1883); Hagood v. Southern, 117 U. S. 52 (1886); Im re Ayers, 123 U. S. 443 (1887); North 
Carolina v. Temple, 134 U. S. 22, 30, (1890); Smith v. Reeves, 178 U. S. 436 (1900); Lankford v. 
Platte Iron Works, 235 U. S. 461 (1915); Ha parte State of New York, No. 1, 256 U. S. 490, 500 (1921); 
Missouri v. Fiske, 290 U. S. 18, 28 (1933); Cunningham v. Macon & Brunswick R. Co., 109 U. S. 446 
(1883); Wells v .Roper, 246 U.S. 335 (1918). 

“ Worcester County Trust Co. v. Riley, 302 U. S. 292, (1937), citing Hx parte Young, 209 U. S. 
123 (1908), Scully v. Bird, 209 U. S. 481 (1908); Old Colony Trust Co. v. Seattle, 271 U.S. 426 (1926); 
Louisiana v, Jumel, 107 U. S. 711 (1883); Hagood v. Southern, 117 U. S. 52 (1886); In re Ayers, 
123 U.S. 443 (1887); Lankford v. Platte Iron Works, 235 U. S. 461 (1915). : 

“ Re Tyler, 149 U. S. 164, 190 (1893) followed in Scott v. Donald, 165 U. S. 58, 67; 165 U. S. 107 
(1897). 
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against the state“. Furthermore, a suit 
against State officers to enjoin them from 
enforcing a tax alleged to be in violation 
of the Constitution of the United States is 
not a suit against a State within the pro- 
hibition of the Eleventh Amendment 
(Gunter v. Atlantic Coast Line R. Co., 200 
U. S. 273, 283 (1906)). This doctrine an- 
nounced in many previous cases on the sub- 
ject was stated by Mr. Justice Harlan, in 
Smyth v. Ames, wherein it was said: “It is 
the settled doctrine of this court that a suit 
against individuals for the purpose of pre- 
venting them as officers of a State from 
enforcing an  wnconstitutional enactment 
(Italics supplied) to the injury of the rights 
of the plaintiff, is not a suit against the 
State within the meaning of that Amend- 
ment (169 U. S. 466, 518-519), (1898). See 
also Prout v. Starr, 188 U. S. 537 (1903) 
Reagan v. Farmers’ Loan & T. Co., 154 U. S. 
362 (1894). 

Furthermore, a suit to restrain a State 
officer from executing an unconstitutional 
Statute (italics supplied), in violation of 
plaintiff’s right and to his irreparable dam- 
age, is not a suit against the State, and in- 
dividuals who, as officers of the State, are 
clothed with some duty in regard to the en- 
forcement of the laws of the State, and 
who threaten and are about to commence 
proceedings, either of a civil or criminal 
nature, to enforce against parties affected an 
unconstitutional act (italics supplied) violat- 
ing the Federal Constitution, may be en- 
joined by a Federal court of equity from 
such action. (Ex parte Young, 209 U. S. 
123 (1908)). This principle is not confined 


to the maintenance of suits to restrain en- 
forcement of statutes which are unconstitu- 
tional, but applies also where the attempted 
administration of a valid statute is uncon- 
stitutional“”. The citations of plaintiff to 
the effect that these defendants can be sued 
in their official capacities in the Federal 
court are based upon the theory that they 
are acting under an unconstitutional state 
statute.” 


In view of the foregoing decisions the 
court deems it unnecessary to go into the 
doctrine of res judicata. 


[Conclusion] 


In accordance with the foregoing Opin- 
ion, the court finds that the insurance 
statutes of the State of California, involved 
in this suit, have not been vitiated in any 
way by the decision cf the Supreme Court 
in the case of United States v. South-Eastern 
Underwriters Assn, (supra), which are still 
in full force and effect for the purposes of 
this suit; and that this is in fact a suit in- 
stituted against the State of California with- 
out its consent, in violation of the Eleventh 
Amendment to the Federal Constitution, 
and, therefore, cannot be maintained, no 
consent having been given thereto and the 
suit against Alvin J. O’Lein having been 
dismissed, 

The defendants’ motion to dismiss is 
granted and counsel for the defendants will 
prepare a judgment of dismissal with costs 
for the signature of the court, after having 
presented same to counsel for the plaintiff 
for approval as to form. 





#@ Pennoyer v. McConnaughy, 140 U. S. 1, (1891). In reaching this conclusion the court cited 
Osborn v. Bank of United States, 9 Wheat. 738 (1824); Davis v. Gray, 16 Wall. 203 (1873) (suit to 
restrain sale of railroad land grants, declared forfeited by State law); Tomlinson v. Branch, 15 
Wall, 460, (1873); Litchfield v. Webster County, 101 U. S. 773, (1879); Board of Liquidation v. 
McComb, 92 U. S. 531, (1876) (restraint of State commission from issuing, in liquidation of State 
debt to a certain Levee Co., of certain of the same kind of bonds as held by petitioner); Allen v. 
Baltimore & O. R. Co., 144 U. S. 311 (1885) (similar to McComb case); Poindexter v. Greenhow, 114 
U. S. 270 (1885) detinue against a tax collector who, under color of State law, held unconstitutional, 
refused tender of tax-receivable coupons and distrained on certain property of petitioner. 

t Greene v. Louisville & I. R. Co., 244 U. S. 499, (1917), followed in Louisville é N. R. Co. »v. 
Greene, 244 U. S. 522 (1917); Illinois C. R. Co. v. Greene, 244 U. S. 555 (1917). See also Tanner v. 
Little, 240 U. S. 369 (1916); Harrison v. St. Louis & 8. F. R. Co., 232 U. S. 318 (1914); Herndon v. 
Chicago, R. I. & P, Ri Co., 218 U. S. 135 (1910); Ludwig v. Hastern Union, 216 U. S. 146, (1910); 
Hunter v. Wood, 209 U. S. 205 (1908); Philadelphia Co. v. Stimson, 223 U. S. 603, 621, (1912); Truaxr 
v. Raich, 239 U. S. 33, 37, (1915); Worcester County Trust Co. v. Riley, 302 U. S. 292 (1937). 
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WAR LAWS LIBERALIZED FOR 
BENEFIT OF MEN IN SERVICE 


By Ganson J. Baldwin 


Attorney at law, 72 Wall Street, New York 5, 
N. Y 


In 1940 the U. S. A. prepared for war by 
enacting laws designed not only to create a 
vast army and navy, but also to keep their 
morale high by protecting the individual 
soldier and sailor, and his dependents, from 
financial hardship and worry, as far as prac- 
ticable. The draft law contained a provi- 
sion to enable service men to get their old 
jobs back after honorable discharge. By 
re-enacting the Soldiers’ and Sailors’ Civil 
Relief Act of 1918, almost verbatim, Congress 
protected service men and their families 
from foreclosures, evictions, tax sales, lapse 
of life insurance, repossessions, etc. Gov- 
ernment life insurance was provided by the 
National Service Life Insurance Act of 1940. 


Recent Amendments 


Experience soon demonstrated the inade- 
quacy of the Soldiers’ and Sailors’ Civil Re- 
lief Act and it was extensively amended in 
October, 1942. All of these acts have under- 
gone recent amendments and it is the pur- 
pose of this article to review the most 
recent changes of general interest. 


Government Life Insurance 

The National Service Life Insurance Act of 
1940 (38 U. S. Code 801-818) which allows 
anyone in military service to obtain govern- 
ment life insurance up to $10,000, at low 
premium rates because the cost of admin- 
istration and the extra hazards of military 
service are borne by the government, has 
been improved by various recent amend- 
ments contained in Public Laws 452 and 
453, effective September 30, 1944, which 
may be summarized briefly as follows: 


The old provision that premiums will not 
be waived unless disability lasts a full 6 
months has been revised so that the pre- 
miums may be waived if the insured died 


THE INSURANCE LAW JOURNAL 


during the 6 month period. The time to 
file claims has been extended in some cases. 
Under the original act a beneficiary under 
30 years of age when the insured died re- 
ceives a monthly income for 20 years, any 
unpaid installments to go to the next bene- 
ficiary; while a beneficiary 30 years of age 
or more when the insured died receives 
monthly installments for life, and if the 
beneficiary dies within 10 years, before re- 
ceiving at least 120 installments, the balance 
of the installments go to the next bene- 
ficiary. This has not been changed, except 
that the amendment permits an option under 
which a beneficiary may receive an income 
for life, with a provision that if the bene- 
ficiary dies before receiving installments 
equal to the face amount of the policy, less 
any indebtedness against it, the difference 
would be payable to the next beneficiary in 
installments. However, this option does not 
apply if payments commenced before Sep- 
tember 30, 1944, or if it would result in an 
annuity of less than 120 monthly payments. 


A provision which seemed to work a for- 
feiture in some cases was that if no spouse, 
child, parent, brother or sister is living, no 
insurance benefit shall be paid to anyone. 
This has been liberalized, as to converted 
policies, to permit payment to the insured’s 
estate if the reserve value of the policy, less 
any indebtedness against it, exceeds the 
payments which may have been made to 
such beneficiaries. However, this does not 
apply to the term policies carried by most 
service men, which can be converted after 
the first year into ordinary life insurance 
or into 20 or 30 payment life insurance, 
which are referred to as “converted” poli- 
cies. 

Prior amendments have provided automatic 
coverage up to $5,000 for those who died or 
were disabled early in the war without hav- 
ing applied for insurance. The new amend- 
ment affords relief in certain cases where 
applications were made but the premiums 
were not paid, It provides that insurance 
benefits shall not be denied in any case in 
which an applicant for insurance died prior 
to July 1, 1942, and the Administrator of 
Veterans’ Affairs finds that the failure to 
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pay premiums could in any way be attributed 
to the inadequacy of the Service Depart- 
ment’s procedure for authorizing deductions 
of premiums from active service pay, or to 
want of proper instructions as to such pro- 
cedure, 


Re-Employment After Service 


“Ninety” days (instead of 40) is now the 
period allowed for applications for re- 
employment after discharge from military 
service “or from hospitalization continuing 
after discharge for a period of not more 
than one year”, the words quoted being 
added by Public Law 473, December 8, 
1944, which amends the draft law, Selective 
Training and Service Act of 1940 (50 U. S. 
Code Appendix 308). The other provisions 
remain unchanged, 


Local Taxes and Auto Licenses 


When the Soldiers’ and Sailors’ Civil Relief 
Act (50 U. S. Code Appendix 501 et seq.) 
was amended in October, 1942, Section 514 
of the Act (Sec. 574 in the Code) was added 
to prevent local taxation of military per- 
sonnel. Congress intended the amendment 
to apply to personal property taxes as well 
as income taxes, but due to court decisions 
that it did not apply to personal property 
taxes, the section has been amended by 
Public Law 415, effective July 3, 1944, to 
make certain that personal property taxes 
would be covered. The amendment also 
specifically relieves service men from the 
expense of obtaining a new auto license 
when transferred to a new post. The result 
is that taxation of income and personal 
property of military personnel by States, 
counties, municipalities, etc., in which they 
are stationed, but do not ordinarily reside, 
is prevented by providing in the Act that 
they do not acquire a new residence or 
domicile for tax purposes merely because 
they are stationed there; and that their serv- 
ice pay is not to be considered earned there 
or coming from sources there; and that 
their personal property is not taxable there 
unless used in or arising from business 
there. If they have paid for an auto license 
in their home State they need not pay for 
another license elsewhere. This relief is 
retroactive to September 8, 1939, but does 
not require a refund of any income tax actu- 
ally paid before October 6, 1942, or any per- 
sonal property tax or motor license fee 
actually paid before July 3, 1944. 


THE INSURANCE SPECIALISTS’ LIBRARY 





The Insurance Library Association of Boston 
was incorporated in 1887, by members of 
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The New England Insurance Exchange 
under the leadership of Henry E. Hess, 
afterwards organizer and for many years 
manager of The New York Fire Insurance 
Exchange, in New York City. 

Its library, limited at first to material on 
fire insurance and related subjects, has 
gradually, through the years, extended its 
interests until now it covers all branches 
of insurance and related subjects except life 
insurance. 


Its Classification 


It early saw the need of a much more 
extensive and at the same time intensive 
classification of the literature of insurance 
than already existed, if the scattered materials 
of insugance and its numerous related fields 
were to be assembled in usable form in a 
highly specialized and technical library. 
After long study of the problem, it evolved 
its own classification and filing scheme 
based on the principles of Decimal Classifica- 
tion. This system, applied most successfully, 
has been adopted, sometimes in modified 
form, in many of the larger insurance 
libraries in the country. 


What's in the Library? 


The Library now has about 20,000 volumes; 
nearly 100 vertical filing drawers of pam- 
phlets, classified clippings, typed and mimeo- 
graphed material; a large collection of 
prints, documents, manuscripts, photos and 
similar items of historical interest; and a 
collection of current fire insurance maps 
covering all New England except the City 
of Boston. 

Its files of insurance periodicals—some of 
them complete since the date of their origin 
back in the 1850s—are particularly complete. 
Its files, too, are exceptionally complete, of 
proceedings of such associations as the 
National Board of Fire Underwriters, The 
National Insurance Commissioners Conven- 
tion, The Fire Underwriters Associations of 
the Northwest and of the Pacific, The 
National Fire Protection Association, the 
several Associations of Mutual Companies, 
The Casualty Actuarial Society, The Char- 
tered Insurance Institutes of Great Britain 
and of numerous other organizations cover- 
ing the many associated activities of the 
whole field of insurance. 

The library has nearly complete files of in- 
surance departmental reports and the laws 
of all the states of the U. S. A.; of Canada 
and its provinces, and of the British Isles, 
as well as of all legislative investigations of 
insurance in so far as these have been ob- 
tainable. 

Its collections of such service publications 
as Bests, The Spectator, The Insurance Law 
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Journal, The Weekly Underwriter, etc., also 
are complete and available from the first 
issues to the last, so far as they relate to 
insurance. 


The Law Collection 


Its law collection, highly specialized to the 
field of insurance, is perhaps the most 
complete of its kind in New England. The Li- 
brary has a complete installation of Com- 
merce-Clearing House Insurance Law Reports 
for the subjects of Fire and Casualty, Auto- 
mobile, and Negligence law. Briefs, as well 
as decisions have been assembled for most 
of the leading cases. 


Its material on buildings, electricity, water 
supply and distribution, on the manyfactur- 
ing processes and hazards, and on life and 
industrial hazards is very extensive as so 
arranged that it becomes quickly available 
to the inquirer. Practicallv all the rules and 
regulations of all the organizations engaged 
in facilitating the work of insurance opera- 
tion in the fields of fire, casualty and surety- 
ship are filed and kept up to date. 


Other Activities 


For more than thirty years the Association 
conducted evening classes following in the 
main the courses of The Insurance Institute 
of America of which it was an organizing 
member. More than 5500 enrollments have 
been recorded in these classes. 


The Association also has published “Lec- 
tures on Fire Insurance”, “Lectures on 
Casualty Insurance”, and a substantial num- 
ber of lecture outlines and pamphlets used 
in its evening classes. 


The Association’s rare collection of docu- 
ments. prints and manuscripts covering in- 
surance in its early years, has never been 
adequately displayed because of lack of 
space. The development of this phase of its 
activities remains largely for the future. 


The Dean of Insurance Librarians 


This great library has, since 1908, been 
under the guidance of Mr, D. N. Handy. 
By his wise and skillful leadership, he has 
brought it to the first rank among the spe- 
cial insurance libraries of the land. Mr. 
Handy was born in Prospect Harbor, Maine, 
in 1875. He graduated from Boston Uni- 
versity in 1900, and in 1908 took his, present 
post as secretary and librarian of the In- 
surance Library of Boston. He served as 
President of the Special Libraries Asso- 
ciation, from 1913 to 1914, and again from 
1924 to 1926. He is a fellow of the Insur- 
ance Institute of America. 
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Assisting in the upbuilding of the Library 
and its activities is Miss Abbie Glover, 
graduate of Simmons College Library School, 
whose contribution to the efficient working 
of the Library has been truly splendid. 
Finally, tribute must be paid to the officers 
and trustees of the Association—among the 
outstanding insurance men of the country. 
Mr, James F. Crafts, Vice President of the 
Firemen’s Fund of San Francisco, is carry- 
ing on in the fine old tradition of service as 
president, under trying conditions, but with 
promise of even better things for the Asso- 
ciation and its Library in the future. 


We wish this great library and its librarian, 
a long life of continuing usefulness to the 
profession ! 


“AIN’T YOU NEVER BEEN 
ON A SLEIGH RIDE?” 


Or a hay ride? “Yes, sir,” said Grandpa, 
‘if that don’t beat the crops! Always 
somethin’ new-fangled for to bother you. 
Why, I ’member back in ’95, a-goin’ on a 
sleigh ride with m’girl Hepsibah. There 
blew the biggest blizzard you ever saw in 
Wisconsin. I was just a young feller then, 
shucks, and we was all goin’ down to the 
river to skate. Well, sir, we whipped up 
the horses to beat the blizzard home, but 
the danged snow blew so hard they couldn’t 
see a thing anymore than we could. Guess 
we must have lost our way and got turned 
round. Anyway, we kept on drivin’ Nor’- 
east by East toward Wartville. Pretty 
soon, though, somethin’ begin to crunch 
and crack under us, and ’fore I could say 
it, we was on the river. We went right 
through the ice, sleigh and all. We all 
come up, we did; ’cept Hepsy. She must 
have sunk I guess, cause we ain’t heard 
nohtin’ from her yet. Must be nigh on to 
fifty years now. Reckon she’s gone. Mighty 
fine girl though. Wished I’d had some in- 
surance on her!” He spat a good spit at 
the red-hot stove. 


All of this was brought on by Grandpa’s 
reading an item in the newspaper for Janu- 
ary 15th, that the legislative committee of 
the Milwaukee County Board of Supervis- 
ors had recommended to the Board, the 
introduction of a bill in the present session 
of the Wisconsin legislature which would 
require operators of sleigh (and hay) rides, 
to carry liability insurance or otherwise 
establish financial responsibility. 


“Shucks,” says Grandpa, “If folks was re- 
sponsible they wouldn’t go on sleigh rides. 
Nor hay rides neither. *Twouldn’t be no fun 
that way, anyhow.” 
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LAW AND FACT IN INSURANCE CASES 


23 Texas Law Review, December, 1944, pp. 1-17 


By Joseph C. Hutcheson, Jr. 


Judge, United States Circuit Court of Appeals, Fifth 
Circuit 


Considered here is the impact on insurance 
law of human nature, as that impact has its 
influence on, and is felt in, the trial of liti- 
gated cases, especially jury trials where men 
deal in dramatic fashion with the human 
equation in its most illusive forms. The 
intensely dramatic character of jury trials 
springs from the fact that the conclusions 
of the triers do not come as the result of 
cold and careful reasoning about data; in- 
stead, they must be induced to reach their 
conclusions by the loose and ordinary 
methods of persuasion inference common to 
the street. Under the title of this article, 
one may examine the basic struggle between 
insurer and insured, the one to stay away 
from, the other to get to, the jury. The in- 
surer struggles for matter-of-law, the in- 
sured for matter-of-fact, solutions. The 
effort of the insurer is for generalization, 
and that of the insured for particularization. 
The insured wants the jury to apply to each 
case the popular notion that insurance was 
written to insure. 


Definitions must be made. Matters of law 
are matters which the judges are supposed 
to settle and determine; all others are 
matter of fact for the jury. The most 
satisfactory course in determining the dis- 
tinction between them is to take matter of 
law and matter of fact as the decisions have 
worked, and are working, them out. 


Chamberlain, in his Modern Law of Evi- 
dence, points out that it is the fundamental 
components of trials—judge and jury—that 
necessitate the segregation of matter of law 
from matter of fact. Completely rejecting 
the idea that a jury authorized to return a 
general verdict may be said to have a right 
to judge of both law and fact, he points 
out that it has the power to disregard the 
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law as given in the instructions of the court; 
it does not have the right to do so and then 
itself adjudge the law. 


This power instead of being called a power to 
judge of the law should rather be regarded as 
a power to set aside the law in a given instance, 
and it is believed that the popular affection for 
the system involves a popular prohibition upon 
the execution of the law in hard cases. 


The struggle between law and fact has 
made it difficult to develop fair and work- 
able trial rules, which while giving effect 
to controlling law, leave fact questions to 
the jury. The chief of these rules are (1) 
rules of evidence; (2) rules for the con- 
struction of documents, statutes and other 
writings; (3) rules for the instruction of 
and the guidance of the jury on the law of 
the case; (4) the direction of a verdict un- 
der the rules of right reason on an issue or 
on the whole case where the evidence is 
without probative force; and (5) special 
verdicts. 


Negligence suits have furnished natural 
battlegrounds for knock-down and drag-out 
fights over fact and law, with automobile 
collisions furnishing the bulk of the litiga- 
tion. Because insurance is usually by writ- 
ten contract, and construction of documents 
is for the judge, in perhaps no arena has 
more unvarying persistence in pressing the 
distinction between law and fact been shown 
than in the field of insurance. 


One of the main sources of the difficulties 
in the matter of insurance contracts is the 
difference between the atmosphere in which 
a policy is issued and that in which losses 
are settled for. The atmosphere in which it 
is written is the atmosphere of selling, 
roseate with promises, express or implied, 
and the insured, like the sheep before the 
shearer, opens not his mouth. 


In such an atmosphere, no insured is likely 
to read, much less understand, the meaning 
of the many warranties and provisions his 
policy contains. When the law applies to 
policies, so written, its presumption that all 
of it, the fine print as well as the large, has 
been read, understood and agreed to before 
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signing, the average citizen scoffs at the 
suppositious assinity of the law. Then the 
cutting edge of the presumption must be 
blunted or turned away by letting fact issues in. 


The Heyday of Warranties 


The ancient, hardly fought, interesting 
battle ground for law and fact in insurance 
cases is that on which the insured and in- 
surer fight the battle of warranties against 
representations. 

In the heyday of warranties, insurers drew 
their contracts with the deliberate purpose 
of making every statement a warranty with 
the result that statements having no, or 
slight, materiality lay like hidden pitfalls 
all through the policies to defeat claims 
made under them. In respect to provisions 
of this kind, the federal courts have led in 
permitting the fact issue of substantial com- 
pliance to be raised, and they have never 
departed from that lead. 

The courts, of course, did yeoman work 
within the confines of the common law to 
rescue the policyholder from the pitfalls the 
ingenuity of the insurer had strewn, but 
they were ably assisted by the legislature. 
Most of the states pass laws in effect that, 
in the absence of fraud, no statement should 
be regarded as warranties, that no repre- 
sentation should defeat a policy unless it 
was both false and material to the risk. 

In some jurisdictions, though it was for the 
judge to determine the materiality of the 
statements, in some for the jury, in all of 
them it was for the jury, unless the evi- 
dence was uncontradicted, to determine 
whether they were false. 


False Answers 


Confronted with this almost complete dis- 
solution of their warranty line of defense, 


the insurers then directed their efforts to 
framing questions in support of their next 
lines, that answers, if false, were material as 
matter of law and avoided the policy. Most 
courts, including federal courts, agreed with 
them. The insurers were in the saddle 
again. 

But not for too long, for the insureds soon 
obtained holdings to the effect that there 
was no sound distinction between an in- 
quiry as to whether a physician had been 
consulted, and one as to whether a person 
had had an illness, that in each case the 
question was one of intent to defraud and 
for the jury. Fact and jury were riding 
high again. 

3ut these devices for getting an insurer’s 
case to the jury appear almost childishly 
and quaintly primitive, when one turns to 
consider the reliability of old Doc Waiver 
and old Doc Estoppel. By claiming that 
these defenses violated the parol evidence 
rule, went counter to express policy limita- 
tions on the authority of their agents, and 
were in effect efforts to repudiate the very 
contract they sued on, the insurers for a 
little while were able to check and impede 
these facts makers. They were never able 
to do more than slow them down. 


Lawyers Nip Legal Absolutism 


Lawyer’s law is no common thing. What 
makes it safe for common-law judges, not 
only to state, but sometimes to make, the 
law, is not that judges are “on the whole 
more able than the bar”; it is the fact that 
lawyers are advocates, belaboring and 
cudgeling the brains of the listening judge 
to bring him into agreement. It is the 
lawyer, relentless in his fight for the par- 
ticular against the general, that makes every 
form of legal absolution impossible in this 
country. 


—— 


How Scott Outran the Train 


he testified that he was in the middle of the track when struck by the car; 


and that it knocked him down and cut his arms off. He said it rendered him 
conscious (meaning unconscious) and as soon as he came to he proceeded to run 
on his all-fours under the car and actually outran the moving train and got out 
from under it. Plaintiff was asked who else was present, and he replied,—‘No 


, 


one but me and Jesus.’ 


We feel sure that if he was able to outrun the train on 


his all-fours with one arm cut off, he did have the help of Jesus. It is our opinion 
that when plaintiff said that the train ran over him and cut his arm off it rendered 
him ‘conscious’, he was telling the truth literally and that up until that time, he 
was totally unconscious in his drunken slumber.”—Drew, J., in Scott v. Chicago 


Mill and Lumber Company, 11 CCH Negligence Cases 703. 
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WAR IS WHERE YOU FIND IT 





The Air is simply a new dimension of bat- 
tle. The air force, no longer merely a 
mighty striking force in its own right, is an 
essential auxiliary of all branches, and all 
operations of the military service. Once, the 
air arm, land arm, sea arm, were consid- 
ered as independent isolated units, each arm 
knowing not what the other arm was doing. 
Now all are members of one mighty body 
military, and each not only knows what the 
other is doing, but helps in lethal fash- 
ion, in the doing. Says the New York Su- 
preme Court in Schifter v. Commercial 
Travelers Mutual Accident Association of 
America, (10 CCH Life Cases 368) speaking 
of the time (February, 1942) when a “Mili- 
tary Training” rider to a life policy was 
issued: 

“Our government was developing a program of 
air warfare so vast as to dwarf the efforts here- 
tofore made by America or any other country. 
It was and is common knowledge that pilots, 
air crewmen and ground crewmen for land based 
planes and carrier borne planes were being 
trained by the hundreds of thousands. Aviators, 
bombardiers, navigators, gunners, radio men, 
engineers, crewmen, air borne infantrymen, 
paratroopers, service of supply airmen, medical 
corps airmen, signal corps airmen, intelligence 
unit airmen, aerial photographers, and serial 
meteorologists constitute some of the branches 
of the service in which the youth of America 
was and is in training.”’ 

Nowadays, military service contemplates the 
possibility of aerial flight as one of the usual 
incidents of service for every member of the 
armed forces. And so, the court holds in 
the Schifter case, that an aerial flight ex- 
clusion clause is nullified, as to an insured 
member of the armed forces, killed in the 
course of an aerial training flight, where the 
policy contains a rider extending coverage 
to those in military training (overriding a 
basic policy exclusion of those engaged in 
military service). Thus, under this deci- 
sion, those in the armed forces are insured 
for an accidental death in the course of mili- 
tary training even though it occurs in the 
course of an aerial flight. 
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Chronology in the Schifter Case 


In the Schifter case the policy insured 
against loss of life “resulting directly and 
independently of disease, bodily infirmity or 
any other cause from bodily injuries effected 
solely and exclusively by external, violent 
and accidental means.” Under the heading 
of “Additional provisions” the certificate 
provided, “The insurance under this contract 
does not cover; * * * (2) Any loss when the 
accident causing it occurs; (b) while he is 
engaged in military or naval service in time 
of war (declared or undeclared), insurrection 
or riot, or * * * (d) while he is making or 
taking an aerial flight of any kind except as 
a passenger holding a ticket or pass in a 
licensed commercial aircraft provided by an 
incorporated common carrier legally and 
actually operated by a licensed transport 
pilot upon a regular route pursuant to a pub- 
lished schedule to transport passengers from 
one airport to other airports on said route. 
43) Any loss when the accident causing it 
occurs while the member is acting or serv- 
ing temporarily or otherwise as a pilot, 
mechanic, steward or radio operator of, in 
or upon an aircraft of any kind.” 


Annexed to the certificate, however, was 
the following endorsement, dated April 1, 
1941: “Membership Covers Military Train- 
ing. In line with The Commercial Travelers 
policy of cooperating in every possible way 
with a member who enters the Military or 
Naval Service in defense of his Country, 
your Association will continue in full the 
protection described in his Certificate, re- 
gardless of those provisions which except from 
payment any claims arising where he has 
changed to a hazardous occupation or has en- 
tered the armed forces of the Nation in time 
of war, so long as: (1) he remains within the 
continental limits of the United States and 
Canada; (2) no actual warfare and fighting 
takes place within such continental limits.” 
The insured, who was twenty years of age 
and was employed in private industry, was 
issued such a certificate, with such a rider, 
on or about February 18, 1942. He entered 
the military service of the United States on 
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January 3, 1943, and was assigned to the 
307th Army Air Forces Flying Training De- 
tachment of the Air Corps in Texas. He 
died in military service on November 15, 
1943, in or near the City of Rhome, Texas, 
as a result of bodily injuries effected solely 
and exclusively by external, violent and ac- 
cidental means which he received on that 
day when the plane in which he was taking 
an aerial training flight crashed in the 
course of his military training. 


“No Defense” 


The insurer’s defense was that the rider 
did not have the effect of doing away with 
the aerial flight exclusion insofar as those 
in military training were concerned, but only 
effected coverage of such insureds for death 
and injury in connection with service activi- 
ties other than aerial flight; that the rider 
did not cancel the exclusion of aviation mis- 
haps from coverage under the policy. The 
plaintiff moved for summary judgment on 
the ground that there was no defense to the 
action. The court held that the rider had 
the effect of cancelling this aviation exclu- 
sion as to insureds in military service. 


The court reasoned that, at the time of the 
issuance of the rider the insurer knew that 
aerial flight was a possible incident of serv- 
ice in the armed forces; that those in service 
could not choose not to fly if ordered in the 
line of military service; and that the insurer 
could not have intended that the insured pay 
premiums on a policy that would not protect® 
him in the event that he was killed in the 
course of an aerial flight while in military 
service. Said the court: “Not only aviators 
but sailors, infantrymen, or any other mem- 
bers of the armed services who are injured 
or killed in an airplane accident while they 
are performing part of their military train- 
ing are covered by the contract.” 


Other Riders Used 


The court further considered “persuasive” 
the provisions of other riders used on simi- 
lar policies by the company, and issued both 
before and after the issuance of the policy 
in question to the insured. Prior to the use 
of the rider in question substantially the 
same rider as that on the policy in suit was 
used, except that the rider then used had 
this additional exception, “3. He does not 
participate in aviation.” Later than the 
date of the plaintiff's policy, a rider was 
used that contained the following excep- 
tions “(2) that no actual warfare and fight- 
ing take place within these continental 
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limits, this to be determined for the Asso- 
ciation’s purpose by its Directors, and (3) 
that the Association’s liability in case of an 
aviation mishap continue to be restricted to 
commercial air travel as described in the 
policy.” Said the court of these other rid- 
ers: “While they are not necessary to, or 
involved in, the determination of these appli- 
cations, the rider issued by the defendant 
on October 1, 1940 and the rider issued by 
the defendant on March 11, 1942, nearly a 
year subsequent to the rider on the policy 
of the insured, are persuasive that the inter- 
pretation which the court has placed upon 
the contract in suit is correct.” 


A Just Result 


the court 
strikes us as fair and correct. Here is a 
policy that in the absence of a rider, would 
entirely exclude coverage of anyone engaged 


in military service, and also excludes cover-? 


age of aerial flight. A rider is added that 
purports to extend the heretofore limited 
coverage to those in military training, with- 
out qualification as to the branch or type of 


Ped 


training or service to which the rider applies. 


Certainly it is not unreasonable to hold, as 
did the court, that military training, whether 
in the air or otherwise is covered by the 
policy. If the insurer did not intend. this, 
then it has used language broader than its 
intent. Under its intent as expressed in the 
policy there should certainly be a holding of 
“coverage.” 


Does it Follow? 


But the argument of the court, that the in- 
surer must have known that insureds would 
enter military service, and be subject to 
aviation service if assigned to it, and that 
therefore the company intended to cover 
death resulting from an aviation accident 
incident to service, is a non-sequitur. Such 
an argument would equally apply to the 
military service exemption clause which 
the rider in part superseded, as well as to the 
rider. Can it be said that because the insurer 
must have contemplated the possibility of 
the insured entering military service, that 
the insurers did not intend the military serv- 
ice exemption clause to apply? There would 
be just as much sense to that argument, as 
to that advanced by the court against limit- 
ing the rider in the Schifter case. 


Another Question of Scope 


An interesting speculation in this case would 


be as to the exact scope of the rider. The 
caption of it is “Membership covers military 
training.” However, the rider itself does 
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not confine coverage to training. By its 
terms, it would cover any military activity 
exeept “actual warfare and fighting.” _Per- 
haps the caption would be held to limit the 
broad terms of the body of the rider, but 
unless this were so, the rider would seem to 
cover anything except actual combat. 


HOW TO PICK A JURY 


As strange, varied, unreasonable, and cock- 
eyed as the world itself and the quirks and 
prejudices of mankind, are the rule-of-thumb 
formulae that have been put forward for 
picking a jury that will bring in the right 
answer, be you plaintiff or defendant, One 
of the greatest jury-pickers of them all was 
Clarence Darrow, oftened retained in a case 
solely to pick a jury. His advice, slanted 
by a defender’s point of view, was to never 
take a German; they are stubborn. An 
Irishman or a Jew is good for the defend- 
ant, as being easily moved to emotional 
sympathy. Old men, he thought generally 
more charitable and kindly disposed than 
young men, since the former have seen more 
of the world and understand it. Take a 
laughing man, in preference to a dour one; 
a poor man, rather than a rich one; a mem- 
ber of the less straight-laced religious sect, 
rather than the fanatic. Do all these things, 
and from our experience, you have just 
about as much chance of getting a verdict, 
as if you had chosen your jury by the 
“Eeny, meany, miny, moe” system—in other 
words, at random. But individual lawyers 
will swear by their own system. 


One Way to Do It 


The by t rule of thumb we have ever heard 
came ffom a scarred veteran of many en- 
gagements with the twelve-headed monster 
in the jury box. He had just about given 
up all rules, except that there are no rules. 


He had boiled his experience down to this: 
“Pick !a juror that you would like to do 
busine§s with. If he doesn’t look like the 
sort of person you would want to deal with, 
let him go!” We have seen this man amia- 
bly picking a jury with an art that was 
consummate, Disregarding all the old stock 
questions, chatting easily and generally 
about lawsuits, life, love, jurors,—whatever 
the judge and opposing counsel would let 
him get away with, we have seen him draw 
from an apparently effortless causerie good 
index answers to the kind of person that 
juror is, whether one of counsel’s “own 
kind”, or one that he would not under any 
circumstances want to do business with. 
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WHAT THE 


Quick Ears 


The best reason for accepting a juror that 
we have ever heard was that given in the 
Scopes Evolution case in Dayton, Tennessee, 
where the alleged simian origin of one homo 
sapiens, a brutish fellow, was in issue. This 
prospective juror could neither read nor 
write, but he was accepted by both sides 
because it was said of him that “He can 
think and has got quick ears.” This is about 
the highest praise that any man can merit; 
better than book learning, or wealth, or 
friends, or what have you. What gifts of 
the gods—to be able to think, and to have 
quick ears! 


Countless sortings of mankind into sheep 
and goats, hard and soft-headed, weak and 
strong in the cardiac region, clear and mud- 
dle-headed, have been made by industrious 
counsel. “Don’t take a left handed juror, a 
lean juror, a fat one, a cross-eyed one. Don’t 
take a relative of a street-car conductor, the 
progeny of a claim adjuster, or Siamese 
twins.” Crazy, irrational, illogical as the 
prejudices of mankind itself, the law never- 
theless jealously guards the right of the trial 
lawyer to fix a juror with x-ray eye and with 
the trial lawyer’s equivalent of “I do not 
like thee Dr. Fell” to say with sang froid— 
“If the court pleases, we will excuse Mr. 
Jones.” 


The Right to Challenge 


Recently, in Francone et al. v. Southern Pa- 
cific Company, 21 CCH Automobile Cases 
771, the United States Circuit Court of Ap- 
peals, Fifth Circuit, reversed a judgment 
for the defendant because the trial judge 
refused to allow plaintiff's counsel to chal- 
lenge for cause two prospective jurors who 
were employees of the defendant, holding 
that they were not disqualified thereby. 
Thus the plaintiff was required to exercise 
two peremptory challenges on these jurors, 
and so reduce the number of such chal- 
lenges that they would have left to exercise 
on the rest of the jury. The jurors in ques- 
tion did not sit upon the trial. During the 
examination of the balance of the jury, the 
plaintiffs exhausted all of their peremptory 
challenges. In holding that a substantial 
right of the plaintiffs’ had been infringed the 
court said: “The erroneous ruling of the 
court in effect reduced by two the number 
of peremptory challenges available to the 
appellants, and the remainder of the chal- 
lenges were exhausted. The right to chal- 
lenge peremptorily may be exercised upon 
reason, whim or caprice, and there is no 
proof whatsoever to establish that appel- 
lants would not have exercised additional 
peremptory challenges, if their right to do 
so had not been denied them by the court.” 
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A SHEAF OF PAMPHLETS 





What is a “book”? Sometimes, merely an 
overwritten pamphlet. At any rate the com- 
pression which the limited page compass of 
a pamphlet demands, makes for a great deal 
of matter in a little space. Here are some 
excellent pamphlets received by us within 
the last month. 


Aviation and the States 


“Aviation and the States” (The Council of 
State Governments, 1313 E. Sixtieth St., Chi- 
cago 37, Ill. June, 1944. Pp. 15. Price: .50¢) 
is a fifteen page bulletin prepared by the 
Council of State Governments, presenting 
clearly the alternative to complete federaliza- 
tion of the air which the States face if they 
wish to participate in the regulation and 
control of aviation. It concludes with a 
concrete “Future Program for the Consider- 
ation of the States” urging the establishing 
of state aeronautical commissions where 
none at present exist, and the strengthening 
by legislation and increased appropriations 
of those agencies already existing. It con- 
tains also a list of the State agencies now 
established in the various states, which are 
interested in aeronautics, showing their 
membership, appropriations, etc. Another 
list shows the State agencies actually super- 
vising Civil Aeronautics. This publication 
can, if heeded by the States, be a charter 
for the future of State participation in the 
government of the air. 


A Handbook for Petit Jurors 


“In a very real sense, the public must rely 
upon jurors for protection of life, liberty, 
and the pursuit of happiness. Thus it is that, 
in performing jury service, a citizen is called 
upon to render a duty second in importance 
only to that performed by a soldier who de- 
fends his country upon the field of battle.” 
If this is so, and we do not send the soldier 
into battle untrained and unprepared, why 
should the juror not be equally well equipped ? 
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With this thought in mind, the Administra- 
tive Office of the United States Courts, 
under the direction and authorization of the 
Judicial Conference of Senior Circuit Judges, 
has prepared “A Handbook for Petit Jurors” 
(Administrative Office of the United States 
Courts, Supreme Court Bldg., Washington 
13, D. C. Pp. 33) which is the answer to the 
prayer of many a distracted jury judge, con- 
cerned to keep jury trial from descending to 
the level of the Gilbertian opera. 


The Handbook takes up the trial of a typical 
lawsuit, John Smith v. XY Railroad Company 
and shows clearly, in a layman’s language, 
the meaning and purpose of the chief steps 
in the trial, from the pleadings, voir dire 
examination, the jury’s oath, the opening 
statements, the plaintiff’s evidence, the de- 
fendant’s evidence, the plaintiff’s rebuttal, 
oral argument, the judge’s charge, to the 
juror’s conduct in the jury room, and the 
case’s conclusion in verdict and judgment. 
Many of the legal terms that would other- 
wise baffle the new juror are defined in 
simple, understandable terms. 


In the words of the foreword by Mr. Chiet 
Justice Stone, “Every prospective juror 
should read and reflect upon its advice and 
resolve by following it, to make his own 
contribution to the better administration of 
justice.” Such a handbook had been long 
overdue. It represents a splendid beginning 
in revitalizing jury service and restoring it 
to its ancient dignity, so that we again can 
say, with Blackstone, “Trial by jury is the 
glory of the law.” 


Traffic Courts on Trial 


“Trafic Courts on Trial” (American Bar 
Association, Junior Bar Conference, 1140 N. 
Dearborn St., Chicago 10, Ill. Pp. 20) is 
accompanied by an insert letter from David 
A. Simmons, President of the American Bar 
Association, which explains the purpose of 
the pamphlet as a part of the campaign of 
the American Bar Association, with the aid 
of a grant to the Junior Bar Conference by 
the National Safety Council, to acquaint the 
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legal profession with the necessity for im- 
proving the traffic courts, and reporting on 
the progress made to date. 


The pamphlet is essentially a digest of the 
report of Mr. George Warren, Secretary 
of the Subcommittee on Courts, of the Na- 
tional Committee on Traffic Law Enforce- 
ment, previously published under the title 
Traffic Courts (Little, Brown & Company, 
Boston, 280 pages, 1942). Its table of con- 
tents summarizes the contents as follows 
under the respective chapter headings: Chap- 
ter I.) Ticket Fixing. The “fix” must be 
eliminated and the attempted “fix” should be 
severely punished; II.) The Justice of the 
Peace System. The present justice of the 
peace system should be eliminated or im- 
proved; III.) Traffic Laws and Ordinances. 
Antiquated traffic laws and _ ordinances 
should be modernized; IV.) Judges and 
Prosecutors. Traffic court judges and pros- 
ecutors should be properly qualified through 
education and legal training and should have 
a special knowledge of traffic safety, engin- 
eering, and policing; V.) The Courtroom— 
Facilities and Procedure. The court should 
have a dignified atmosphere and adequate 
physical facilities and should be conducted 
with such high standards of procedure and 
decorum as to create a proper respect for the 
justice administered; VI.) Separation of 
Traffic Cases. Traffic cases should be sep- 
arated from other court business. If the 
volume requires it, a special traffic court 
should be created; VII.) Fines and Penal- 
ties. The impartial administration of justice 
in traffic cases requires uniformity in fines 
and penalties for similar offenses; VIII.) 
The Aim of a Traffic Court. The primary 
aim of the traffic court should be to impress 
defendants with the need for traffic law ob- 
servance rather than to penalize.” 


The Insurance Case to Date 


“The Insurance Case To Date”, (United 
States Fidelity & Guaranty Co., Baltimore, 
Maryland, 1945. Pp. 11) published privately 
by “U. S. F. & G.” is an excellent “sum- 
mary of the events relating to the Supreme 
Court’s ruling that insurance transactions 


which stretch across state lines constitute 
interstate commerce.” 


Prepared by Mr. John M. McFall, Vice 
President and Chief Attorney of the Com- 
pany, for his own use, and later printed in 
pamphlet form, it gives in greater detail 
than Mr. McFall’s “A Calendar of S. E. 
U. A.”, (published in this issue of the Jour- 
nal), the story of S. E. U. A. down to date. 


CYCLOPEDIA OF INSURANCE 





Cyclopedia of Insurance in the United States 
(The Index Publishing Co., 125 William 
Street, New York, N. Y. 1945. Pp. 963. 
Price: $4.75) is now in its 54th year of 
publication, with the 1944-1945 edition just 
off the press. It is a vast compendium of 
information on insurance companies, their 
officers, and their coverages, with brief bio- 
graphical sketches of the men who made the 
companies. There is a useful section report- 
ing the text of the decisions in such leading 
cases as Paul v. Virginia, Osborn v. Ozlin, 
“S. E. U. A.”’, and many others, concerned 
with the problem of State regulation of the 
insurance business. Another useful section 
defines insurance terms and forms of insur- 
ance coverage, together with other miscel- 
laneous information. 

For the busy insurance lawyer, and the in- 
surance executive who needs, close at hand, 
a convenient and reliable handbook of facts 


on the insurance business, the Cyclopedia 
is excellent. 


TORTS IN THE CONFLICT 
OF LAWS 





Professor Hessel E. Yntema of the Uni- 
versity of Michigan asks us to correct the 
price quoted for Torts in the Conflict of Laws 
(Callaghan & Co., Chicago, IIl., Pp. 288. 
Price: $3.00), which was reviewed in the 
November issue of the Journal. The price 
was there quoted as $5.00. The correct price 
is $3.00. 


a 


“Roger!” 


“We are not prepared to say that scars on a lady’s legs are not disfiguring and 
not compensable in damages, but so far we have not held that they were. It would 
appear that much would depend on the dimensions of the scars, their appearance, 


loeation and, in the language of aviation, their ‘visibility’..—Westerfield, J. 


in 


Cuccia v. White Top Cabs, Inc., et al., 13 CCH Automobile Cases 904, 906. 


“It Says Here” 


“The science of law is, as it were, the fountain of justice, and the world is more 
benefited by it than by any other.”—Las Siete Partidas (1256-1265 A. D.) 
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Automobile Negligence 


and Insurance 
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BAILMENTS —CAR LOST FROM 
PARKING LOT: 


Release in claim check (Ohio) page 100 
CO-OPERATION CLAUSE: 

Failure to attend trial (Okla.) page 101 
DEGREE OF CARE—MINOR: 

Effect of driver’s license (Kan.) page 101 


GUEST STATUTE—PASSENGER’S 
STATUS: 
Change of status during trip (Kan.) page 102 


HUSBAND'S SUIT AGAINST 
WIFE: 
Action against insurer (Wis.) 


INDEPENDENT NEGLIGENCE OF 
EMPLOYER AND EMPLOYEE: 


page 102 


Respondeat superior (Tenn.) page 103 
JOINT TORT-FEASOR—RELEASE: 
Reservation of right (La.) page 104 


JUDGMENT ASA UNIT: 
Vacating as to one defendant (Ill.) page 104 


JURY—SECRECY OF DELIBERA- 
TIONS: 


Work-sheet requested by court 
(Tex.) 


PERMISSIVE USER: 
Entrusting car to another (Mass.) page 105 


RAILROAD CROSSING COLLI- 
SION: 


page 105 


Imputed negligence (Cal.) page 106 
SKIDDING AS NEGLIGENCE: 
Unexplained skidding (Mass.) page 107 


SOLDIERS’ AND SAILORS’ CIVIL 
RELIEF ACT: 
Stay of trial (N. C.) page 107 


TRUCK OWNER'’S LIABILITY FOR 
NEGLIGENT ENTRUSTMENT: 
Defective truck and _ negligent 
driver (Tex.) page 107 


VOIR DIRE—INSURANCE: 
Jurors interested in defendant in- 


surer (Kan.) page 108 
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BAILMENTS—CAR LOST 
FROM PARKING LOT _ 


(OHIO) 


@ Release in claim check 
Notice to bailor 
Public policy 


The claim check delivered to the wife of the 
plaintiff, when she parked plaintiff’s car, 
contained the following: “This station will 
endeavor to protect the property of its 
patrons, but it is agreed that it will not be 
liable for loss or damage of cars, accessories 
or contents, from whatever cause arising.” 
When the wife returned to ask for the car it 
could not be found. The defendant denied 
liability on the ground that the release in the 
claim check absolved it. The trial court so 
held; the Court of Appeals reversed this 
holding; the Supreme Court affirmed the 
action of the Court of Appeals in reversing. 
“Was the printed matter upon the parking 
ticket which was delivered to Mrs. Bova 
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when she parked the vehicle binding upon 
her as a part of the contract of bailment? 
The great weight of authority in this coun- 
try is to the effect that a ticket, such as was 
delivered to this bailor, is a mere token for 
identification. and printed conditions 
thereon purportedly limiting the bailee’s lia- 
bility become no part of the contract, at 
least in the absence of anything to indicate 
that the bailor assented to the conditions 
before delivering the property to the bailee. 
... Where a bailee delivers to the bailor at 
the time of the bailment a token or receipt 
ostensibly for later identification of the 
bailed property upon which there is printed 
conditions purportedly limiting the bailee’s 
liability, such printed conditions become no 
part of the contract of bailment and the par- 
ties remain subject to the usual obligations 
imposed by law in the absence of any- 
thing to indicate that the bailor, either ex- 
pressly or impliedly, assented to such printed 
conditions prior to or contemporaneously 
with delivery of the property to the bailee. 
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... There is no evidence in this record to 
support the conclusion that the bailor ever 
assented to or even knew of the printed 
conditions upon the parking ticket. How- 
ever, a more cogent reason why this bailor 
was not bound by those conditions is that 
they are contrary to law and against public 
policy. ... By that language [on the ticket] 
the bailee attempted to avoid liability for his 
own negligence as well as that of his agents 
or servants and, if the printed conditions 
are enforceable, the language is broad enough 
to avoid liability for any wanton or wilful 
misconduct on the part of such bailee, his 
agents or servants. .. . The provisions printed 
upon the parking ticket did not become a 
part of the contract of bailment and, there- 
fore, it was error for the trial court to enter 
judgment in favor of defendant upon that 
basis.” The judgment of the Court of Ap- 
peals was affirmed.—Agricultural Ins. Co. 
v. Constantine d. b. a. Allerton Parking. 
Ohio Supreme Court. December 20, 1944. 
21 CCH AvutTomosite Cases 1060. 


Alto W. Brown, for appellee. 
Fackler, Dye & Hopkins, for appellant. 


COOPERATION CLAUSE— 
INSURED’S FAILURE TO ATTEND TRIAL 


(OKLAHOMA) 
@ Prejudice to insurer not shown 





Although the insurance company insuring 
Moore for the accident in which he was in- 
volved, and in which plaintiffs were injured, 
had given him ample and repeated notice at 
the army camp where he was stationed, 
both by letter and by phone call, to be pres- 
ent at the trial of the suit brought against 
him by the plaintiffs, Moore did not appear 
on the day of trial. He did not even attempt 
to obtain leave from his commanding officer, 
and there was evidence that such leave, if 
requested, would have been granted. How- 
ever, at the pre-trial conference the defend- 
ant insurer had admitted the liability of 
Moore on the ground of negligence, and 
stated that they were going to admit the 
legal liability so as to exclude from the jury 
all evidence as to how the accident occurred, 
and defend solely on the question of dam- 
ages. The trial court refused to grant a 
continuance because of the absence of Moore 
from the trial, and judgments were entered 
in favor of the plaintiffs against Moore. 
Thereafter the present actions were begun 
against Moore’s insurer to garnishee the 
insurance policy. The defendant insurer de- 
nied liability on the ground that there was 
no liability on the policies because the in- 
sured had breached the policy provision 
regarding cooperation. The trial court’s 
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entry of judgment for the plaintiffs in the 
present garnishment action was affirmed on 
appeal, 


“Under the weight of authority, to consti- 
tute a breach of a cooperation clause by the 
insured, there must be a lack of cooperation 
in some substantial and material respect 
that results in prejudice to the insurer; 
whether there has been such a breach is a 
question of fact; and such a breach is an 
affirmative defense, the burden of establish- 
ing which rests on the insurer. Here, there 
was no issue as to the legal liability of 
Moore. There was no showing that if he 
had been present he could have given any 
material testimony on the issues with re- 
spect to the injuries and damage. In the 
ordinary case, the absence of the defendant 
from the trial would hamper the insurance 
company in presenting his defense. But, in 
the posture of the cases as it is presented by 
this record, we cannot say that the finding 
of the court that the failure of Moore to 
attend the trials did not constitute a ma- 
erial breach of the policy provision, and did 
not prejudice the Insurance Company, was 
clearly erroneous. The judgments are, there- 
fore, affirmed.”—State Farm Mutual Auto- 
mobile Insurance Company, appellant v. 
Koval and Hendricks. United States Cir- 
cuit Court of Appeals, Tenth Circuit. De- 
cember 15, 1944. 21 CCH AuTOMOBILE CASES 
1077. 


Clayton B. Pierce, for appellant. 


Paul D. Busby, John W. Tyree, Lewis F. Oerke, 
Scott P. Squyres, for appellees. 


DEGREE OF CARE REQUIRED 
OF MINOR 


(KANSAS) 


@ Effect of driver’s license 
Instruction 





As the nine-year old decedent ran around 
the front of the car parked on the side of 
the highway, and onto the road, he was 
struck by a car driven by the seventeen- 
year old defendant, and killed. The court 
instructed the jury that “While there is no 
inflexible rule or standard of years which 
can be laid down as a guide in determining 
the question of negligence on the part of 
a child, yet it may be said to be that degree 
of care and caution which is ordinarily 
exercised by children of the same age, 
intelligence, education and experience, under 
similar circumstances. These’ elements, 
together with his familiarity with the sur- 
roundings and conditions existing at the 
time and place of the accident, are proper 
to be considered by you in determining 
whether the deceased or the defendant were 
able to understand and appreciate danger, 
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and the degree of care required to be exer- 
cised by each to avoid injury to himself 


or to cthers.” Judgment was for the de- 
fendant. The appellants complained of this 
instruction, on the ground that since the 
defendant had been issued a driver’s license, 
he was to be held to the same standard 
of care as any other licensed adult driver. 
The court rejected this contention and -af- 
firmed the judgment for the defendant. “It 
is appellant’s contention that when a minor 
applies for and is given a driver’s and 
chauffeur’s license he thereby forfeits any 
consideration on the question of negligence 
to which he might otherwise have been 
entitled. There is nothing in the statutes 
which so provides and no authorities have 
been called to our attention nor have we 
found any which support that view. ~— 
‘The legislature has not declared that all 
successful applicants shall be deemed to be 
of equal capacity and discretion in operating 
a vehicle. It has not undertaken to deal 
with the rule of care at all. It neither 
expressly or impliedly authorizes the trier 
of facts to disregard the legally ascertain- 
able defects of the actor when material to 
the issue of his reasonable conduct, whether 
he be an adult or a minor. The author- 
ized license is not a certificate of the physical 
perfection of the adult or of the mental 
maturity of the eligible minor.’” Judgment 
for defendant was afirmed.—Harvey v. Cole. 
Kansas Supreme Court. December 9, 1944. 
21 CCH AvtTomosiLe CAseEs 1073. 

Robert Stone, James A. McClure, Robert L. 
Webb, Beryl R. Johnson, Ralph Oman, Topeka, 
Kan., for appellants. 

N. B. Eidson, T. M. Lillard, Philip H. Lewis, 
James W, Porter, Topeka, Kan., for appellee. 


GUEST STATUTE— 
STATUS OF PASSENGER 


(KANSAS) 


e@ Change of status during trip 
Chief motivating cause of trip 





Rankin, employed by Bigger to sell some 
real estate, called the plaintiff on the tele- 
phone and asked him if he would mind tak- 
ing a ride in the country. When they had 
left Bigger’s office in the latter’s car, Rankin 
told the plaintiff that he (Rankin) was 
going out to try to sell a farm. Rankin 
told the plaintiff that he would introduce 
him to the tenant of the farm, to whom 
Rankin expected to make the sale, and 
plaintiff was then to say that he would like 
to look over the grounds, and walk away. 
Rankin said to the plaintiff, “I am pretty 
sure by the time you come back I will have 
a check in my hand”. Plaintiff responded 
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that it would be all right and he would do 
his best. Plaintiff further testified that on 
previous occasions he had ridden with 
Rankin, and that the rides were usually for 
pleasure or to take witness home; that when 
Rankin called him on the day in question, he 
did not know where the farm was and he 
had not paid any of the expenses of the 
trip. The accident occurred on the trip to 
the farm, and before it was reached. The 
trial court overruled the defendant’s de- 
murrer to the evidence, and judgment was 
entered for the plaintiff. There was no 
allegation of wilful and wanton conduct. 
The contention of the plaintiff to sustain 
the judgment was that when Rankin enlisted 
his aid to sell the farm, during the course 
of the trip, plaintiff’s status had changed 
from that of a guest to that of a paying 
passenger. The court, on appeal, rejected 
this contention, and reversed the judgment. 
“The evidence in this case shows that when 
the trip started plaintiffs situation was 
simply that of a non-paying guest; that the 
chief motivating reason for his being in 
the car on the trip was not upon any pay- 
ment of consideration therefor; that under 
his evidence he did not continue on the 
trip by reason of his agreement to perform 
any service for Rankin or his alleged prin- 
cipal; but that he was a passenger in the 
car merely on account of defendant Rankin’s 
extending the hospitality of a ride to him. 

Defendant’s evidence, aside from any 
denials of plaintiff’s version of the matter, 
disclosed without dispute that Rankin was 
going to the farm to deliver certain ma- 
terials for use in making improvements on 
the farm residence, and that the trip would 
have been made regardless of whethe- 
plaintiff had accepted Rankin’s invitation.” 
Judgment reversed.—Vogrin v. Bigger et al., 
appellants. Kansas Supreme Court. De- 
—~ 9, 1944. 21 CCH AutTomosiLe CASEs 


J. E. Schroeder, Edwin S. McAnany, Thomas H. 
Van Cleave, Kansas City, Kan., for appellants. 


Elmer E. Martin, Kansas City, Kan., Harry C. 
O'Riley, Cottonwood Falls, Kan., for appellee. 


HUSBAND'S SUIT V. WIFE 


(WISCONSIN) 


e Right of action against wife 
Right of action against insurer 


“(1) Under the laws of this state may a 
husband maintain an action against his wife 
for injuries to his person proximately 
caused by the negligent operation of an 
automobile by the wife? (2) May a hus- 
band maintain an action against his wife’s 
insurer when such action is based on the 
tort committed by the wife?” The Wiscon- 
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sin Supreme Court answers “no” to both 
of these questions, in a recent opinion. At 
common law husband and wife are regarded 
as one. They cannot enter into contract 
with each other, nor are they liable for 
torts committed by one against the other. 
Wisconsin adopted the common law of Eng- 
land, not inconsistent with its constitution, 
until altered or suspended by the legislature. 
The Wisconsin statutes, section 246.07, 
provide: 

“Every married woman may sue in her own 
name and shall have all the remedies of an 
unmarried woman in regard to her separate 
property or business and to recover the earn- 
ings secured to her by sections 246.05 and 246.06, 
and shall be liable to be sued in respect to her 
separate property or business, and judgment 
may be rendered against her and be enforced 
against her and her separate property in all 
respects as if she were unmarried. And any 
married woman may bring and maintain an 
action in her own name for any injury to her 
person or character the same as if she were 
sole.”’ 


Another section, 6.015 provides: 


‘‘Women shall have the same rights and privi- 
leges under the law as men in the exercise of 
suffrage, freedom of contract, choice of resi- 
dence for voting purposes, jury service, holding 
office, holding and conveying property, care and 
custody of children, and in all other respects.’’ 


The plaintiff was injured by the negligent 
operation of an automobile by his wife. 
He appealed from a judgment dismissing 
his complaint, and argued that the above 
statutes have destroyed the legal fiction of 
unity of husband and wife, and placed the 
husband and wife on a basis of complete 
equality before the law in every respect; 
that since the statutes in question granted 
the wife the right to recover from the hus- 
band for injuries to her person proximately 
caused by the negligence of the husband, 
it necessarily follows that the wife has 
no superior right to that possessed by her 
husband and that by inference at least 
the husband has the same right to sue his 
wife. Said the court: “The statutes in 
question were passed for the specific pur- 
pose of establishing the rights and privileges 
of a married woman, We are unable to find 
where the legislature changed the common 
law and enlarged the liability of the wife 
for damages to her husband caused by her 
negligence, and this is especially true where 
it has no reference to her separate property 
or business, which is not claimed in this 
action. Whether the plaintiff could recover 
if this injury had been caused in the regulé ar 
course of business of plaintiff’s wife is not 
before the court, and therefore not decided. 

Conceding that the legislature has 
the power to authorize the husband to bring 
actions against his wife for injuries to his 
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person as though they were strangers, it 
would have been easy to express that intent 
in terms that are clear and leave no doubt. 
Appellant contends that even though 
a husband cannot sue his wife, he can main- 
tain this action against the insurer on the 
theory that a cause of action exists against 
his wife which he is unable to enforce by 
reason of his disability to sue at law. 
The policy in question is what is commonly 
known as a liability or indemnity policy 
and is a matter of contract. The insured 
did not contract with her insurer to assume 
liability where there is no liability on her 
part, and we do not find where the statutes 
have imposed this liability upon the insurer.” 
Judgment for the insurer was affirmed.— 
Fehr, appellant v. General Accident Fire 
and Life Assurance Corp., Ltd., Wisconsin 
Supreme Court. December 19, 1944. 21 
CCH AvutomosiLe CAseEs 1164. 
Lecher, Michael, Spohn & Best, 
Wis., for appellant. 


Lines, Spooner & Quarles, Milwaukee, Wis., for 
respondent. 


Milwaukee, 


INDEPENDENT NEGLIGENCE 
OE EMPLOYER AND EMPLOYEE 


(TENNESSEE) 


@ Respondeat superior 
Child’s administratrix suing father’s 
employer 
Independent negligence 


The father, employed by the defendants, 
had taken his twelve-year old son with him 
in the defendant employer’s truck, which 
was furnished to him with a defective 
clutch. A stop was made to have this re- 
paired at a filling station. When the car 
was stopped the father did not properly dis- 
engage the clutch, and left the car running. 
While the filling station mechanic was work- 
ing on the car, the child was standing in 
front of the truck. The vibration of the 
running motor engaged the clutch and the 
car went into gear, and struck and killed 
the boy. 

Suit was brought by the boy’s mother as 
as administratrix against the father’s em- 
ployer. It was defended on the ground that 
since the boy if alive could not sue his 
father, therefore his mother as administra- 
trix could not sue the father; and since the 
father could not be held liable therefor the 
defendant, as his master and employer 
could not be. The court held that the 
independent negligence of the father, in 
leaving the car not properly clutched, and 
the independent negligence of his employer 
in furnishing a car with a defective clutch, 
combined to cause the accident. “It is true 
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that this independent negligence of the mas- 
ter combined with the negligence of the 
driver to cause the death; and that the 
driver, under the law of this state, is not 
liable for the death of his infant son. But 
it does not follow that the master who was 


guilty of independent negligence which 
proximately caused the death would not be 
liable for his own wrong because the wrong 
of another combined with the wrong of the 
master to cause the death.” However, re- 
covery by the mother as administratrix, was 
limited to that amount that she alone would 
be entitled to; and no part of the recovery 
was to go to the father. Judgment for the 
plaintiff was affirmed.—Graham et al. v. 
Miller. Tennessee Court of Appeals, Middle 
Section at Nashville. December 9, 1944. 
21 CCH AvutTOMoBsILE CAsEs 979. 


A. A. Kelly, for plaintiffs, in error. 
John T. Raulston, for defendant in error. 


JOINT TORT-FEASORS— 
RELEASE OF ONE 


(LOUISIANA) 


@ Reservation of right 
Parol evidence 





Father Oualette had said Mass, and was 
driving with the two altar boys to the next 
town to say another Mass, when his car 
collided with a railroad train at a crossing, 
and the priest and the altar boys were all 
killed. The present suit is by the parents 
of one of the boys to recover for his wrong- 
ful death. The defendant is the priest’s 
insurer. It pleaded that it was liable, if 
at all, as a joint tort-feasor with the rail- 
road; and that since the plaintiffs had set- 
tled and delivered a full release to the railroad 
for the sum of $1,250, the liability of the 
defendant was likewise released. The re- 
lease given to the railroad was a general 
one and did not contain any reservation of 
rights against the defendant. However on 
the trial the plaintiffs offered to prove by 
parol that they had orally reserved the 
right to proceed against the defendant; that 
originally they had proceeded against the 
railroad alone because they did not know 
that Father Oualette carried insurance; that 
they proceeded against the railroad on the 
theory that it alone was liable; that when 
they learned of the existence of the insur- 
ance they abandoned the claim against the 
railroad and entered into the settlement and 
release; that thereafter they proceeded 
against the defendant on the theory of the 
sole liability of the defendant; that at no 
time have they contended that the accident 
was the result of the acts of joint tort- 
feasors. The trial court refused to admit 
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this parol evidence; on appeal this holding 
was affirmed. 


The reservation of rights must be in writ- 
ing as a part of the release itself, and 
cannot be proved by parol evidence. There 
is nothing in the release to show that the 
plaintiff intended to reserve his rights against 
the other tort-feasor. “, .. in the absence 
of any language in the release itself from 
which a reservation of rights is expressed or 
can be implied, or that the party granting 
the release did not consider the party to 
which the release was given was a joint 
tort-feasor may be inferred, parol evidence 
is inadmissible and the release is held to 
be conclusive as to the respective rights of 
the parties. ... There is nothing in the re- 
ceipt or release given to the railroad com- 
pany to show that plaintiffs expressly or 
otherwise reserved their rights against Rev. 
Oualette and or his insurer, the present de- 
fendant and that the plaintiffs did not con- 
sider the railroad company as a tort-feasor 
or a joint tort-feasor. For these reasons 
the judgment appealed from is affirmed.”— 
LeBlanc et ux. v. The Pennsylvania 
Casualty Co., Louisiana Court of Appeal, 
First Circuit. December 13, 1944. 21 CCH 
AUTOMOBILE CASEs 1124. 

Rene H. Himel, Franklin, La., J. Y. Gilmore, 
Morgan City, La., for appellants. 

W. H. McClendon, Jr., American Bank Bldg., 
New Orleans, La., for appellee. 


JUDGMENTS — VACATION 
AS TO ONE DEFENDANT 


(ILLINOIS) 


@ Unit judgment 
Vacation as to one vacates as to all 
Dramshop Act 


The three defendants were owners of a 
tavern and the premises on which it was 
located. They were sued by the plaintiff, 
who was injured through the negligence of 
an intoxicated driver to whom liquor had 
been sold at the defendant’s tavern. No 
appearance was entered by any of the de- 
fendants; they were defaulted and judg- 
ment entered against all three of them. One 
was a minor, and after judgment she moved 
by her guardian to set aside the judgment 
as to her, and that she be allowed to plead. 
This was done. Thereafter the other de- 
fendants moved to vacate the judgments 
entered against them, on the ground that 
the judgment against all three defendants 
being a unit judgment, vacation of the 
judgment as to the minor defendant in ef- 
fect vacated the judgment as to the other 
defendants. The trial court denied this 
motion. On appeal it was held that the 
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motion should have been granted. “The 
liability of the defendants is based upon the 
statute which makes the owners of the prop- 
erty, on which they permit the sale of in- 
toxicating liquors, liable for certain dam- 
ages resulting therefrom, and where the 
property is owned by several, each of the 
owners by reason of his title is made liable 
and may insist that his co-owners be made 
parties defendant. ... The default judgment 
was a unit as to all defendants.” Where 
judgment by default is vacated as to one of 
such defendants the court should set aside 
the judgment as to all the defendants. “In 
some of the cases attention is called to an 
exception to the rule, permitting the vaca- 
tion or reversal of a judgment as to one of 
several defendants where the defense raised 
is personal to the defendant such as infancy, 
etc. In the present case Genevieve was not 
pleading her infancy as a bar to the action. 
Her objection was to the procedure by 
which the judgment was obtained without 
protecting her interest by the appointment 
of a guardian ad litem for her.” The order 
of the trial court was reversed and the 
cause remanded with directions to vacate 
the judgment as to the adult defendants, 
and to grant leave to plead.—Skiras v. 
Magenis et al. (Edgar, Admx., appellant). II- 
linois Appellate Court, First District. De- 
cember 11, 1944. Released December 26, 
1944, 22 CCH AvToMoBILE CAsEs 17, 


Kasimir P. Gugis, for appellant. 
John D, Vosnos, for appellee. 





JURY—SECRECY OF DELIBERATIONS 


(TEXAS) 


@ Jury work sheet requested by court 
State of deliberations disclosed 


The jury had deliberated all afternoon, and 
at 5 P. M. they sent by the bailiff the fol- 
lowing note to the court: 

“We find that the collision was the result of an 
unavoidable accident. Please advise which form 
of answer contained in the issue we should use, 
as there exists doubt in several of our minds 


as to the proper interpretation of the wording 
of the issue.’’ 


The court called counsel for both parties 
into chambers, and advised them of the 
inquiry. Counsel for the plaintiff objected 
to any answer being given the jury, other 
than that no answer could be given them. 
The court then announced that it was his 
intention to have the jury brought into the 
box in the courtroom and to request the 
foreman of the jury to produce the jury’s 
worksheet. To this, counsel for the plain- 
tiff objected. However the court had the 
foreman produce the worksheet in open 
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court. It showed the answers that the jury 
had up till then made to the 17 special issues 
submitted to them. Thereafter the court 
instructed the jury that it could give them 
no further instructions, and that they should 
answer each special issue, and return such 
answers as their verdict. The jury returned 
a verdict in favor of the defendant; the 
plaintiff appealed. 


Rule 283 of the Texas Rules of Practice 
and Procedure reads: 


‘The officer in charge of the jury shall not make 
nor permit any communications to be made to 
them, except to inquire if they have agreed upon 
a verdict, unless by order of the court; and he 
shall not before their verdict is rendered com- 
municate to any person the state of their delib- 
erations or the verdict agreed upon.”’ 


The effect of this language was to prevent 
the judge or any other person than the jury 
from knowing the state of the jury’s delib- 
erations. This is true regardless of the 
fact that in ascertaining the state of the de- 
liberations no wrong was intended. The 
purpose of the rule was to make it unlaw- 
ful for the judge or any other person to 
seek to ascertain the state of the jury’s de- 
liberations. .. . “Where the privacy of the 
jury’s deliberation has been invaded it would 
generally be difficult to show any harm. 
But when this does occur the confidence 
of the parties that no harm resulted would 
be difficult to maintain, and it is essential 
that this confidence be maintained. .. . It is 
not necessary to show harm before such 
invasion of the privacy of the jury’s delib- 
erations makes the error a reversible er- 
ror.” The judgment for the defendant was 
reversed and a new trial awarded. Currie, 
appellant v. Smith, etc. Texas Court of 
Civil Appeals, First Supreme Judicial Dis- 
trict, at Galveston. December 21, 1944. 21 
CCH AutTomosiLe Cases 1151. 


Allen, Helm & Jones, Shirley M. Helm, Albert 
P. Jones, Houston, Tex., for appellant. 


Wood, Gresham, McCorquodale & Martin, A. C. 
Wood, Houston, Tex., for appellee. 


PERMISSIVE USER ENTRUSTS 
CAR TO ANOTHER 
(MASSACHUSETTS) 

© Scope of permissive use 





Valianti loaned his automobile to Bernardi 
to drive to Lowell to seek employment. 
Valianti told him that he might use the car, 
provided he took good care of it and 
brought it back by 3 P. M. After Ber- 
nardi had made his trip to Lowell, he met 
a Miss Rowe, a friend of his (who was un- 
known to Valianti), and he let her drive to 
Portsmouth, New Hampshire, to see if she 
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could drive well enough to take an exami- 
nation for a driver’s license. While she was 
driving, she collided with and injured the 
plaintiffs’ person and automobile. Plain- 
tiffs obtained judgments against Bernardi, 
and now seek by bill in equity to reach the 
insurance carried by Valianti, the owner. 
The policy in question covered “not only 
the named insured but also any person while 
using the motor vehicle provided the actual 
use is with permission of the named in- 
sured.” Plaintiffs’ theory on appeal from 
the dismissal of their bills, was that the 
use of the car by Miss Rowe was covered 
under the permissive use clause of the policy. 
“Even if we assume in the plaintiffs’ favor 
that the permission was for use of the auto- 
mobile anywhere until 3 P. M. and was not 
merely for a trip to Lowell, such permis- 
sion did not embrace an authorization to 
do what actually was done. A practice 
drive by an unlicensed novice as the opera- 
tor, even though Bernardi was present, was 
not a ‘use’ of the automobile by Bernardi 
‘with permission of the named insured’ 
within the terms of the policy.” Decrees 
dismissing the bills were affirmed.—Knee- 
land v. Bernardi et al. Massachusetts Su- 
preme Judicial Court. Suffolk. January 4, 
1945. 22 CCH AvuTomosite Cases 25. 


W. J. Kelly, for plaintiffs. 


B. A. Sugarman, for defendant Liberty Mutual 
Insurance Company. 


RAILROAD CROSSING COLLISION- 
IMPUTED NEGLIGENCE 
(CALIFORNIA) 


e New trial 
Driver’s negligence imputed to owner 
passenger 





The two boys were coming home from 
school in Utah to spend the Christmas holi- 
days with their parents, who lived in Los 
Angeles County, California. As they ap- 
proached the tracks of the railroad, at a 
crossing in the desert, the roadway was dry 
and the night was clear and cold with the 
moon shining. The railroad engine was 
engaged in switching flat cars. There were 
various highway signs warning of the high- 
way crossing, as well as lines painted on 
the highway. The engineer had sounded 
his whistle. The boys were traveling at a 
speed of forty miles per hour and did not 
reduce speed. The court was of the opinion 
that the driver failed to keep a vigilant 
watch for highway obstructions and failed 
to heed the various warnings of danger, 
and thus ran into one of the empty flat cars 
being switched on the tracks. The automo- 
bile was owned by James Roe, and was 
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being driven by his companion John Wol- 
bert. This suit was brought by Roe’s 
mother against the operators of the railroad 
for causing the wrongful death of her minor 
son. In this action can the negligence of 
Wolbert, the driver of the automobile be 
imputed to Roe, the owner and passenger? 
On the ground that it could, the trial court 
granted the defendant a new trial. 


“First, under the admission of counsel we 
must conclude that the two young men 
were making the trip for the common pur- 
pose of returning from Utah to their re- 
spective homes in Los Angeles County. The 
reasonable inference follows that Wolbert 
was driving at the time of the accident 
with the consent of Roe, the owner of the 
car, who was riding on the seat beside Wol- 
bert. Under the provisions of section 402 
of the Vehicle Code the negligence of a 
person who is driving a motor vehicle with 
the consent of the owner is imputed to the 
owner. .. . Second, it is generally held that 
where the owner of a motor vehicle permits 
another to drive it, and the owner is a pas- 
senger in the car being so operated, an 
inference arises that the driver is operating 
the vehicle for the benefit of the owner and 
as his agent. It has also been held 
that where the owner of a motor vehicle has 
loaned it to another, and becomes a pas- 
senger in it, the duty rests upon the owner 
to prevent, if possible, the operation of the 
vehicle in a reckless. and negligent manner; 
that the owner cannot sit idly by and re- 
frain from remonstrance. ... If this rule be 
applied here, primary negligence might 
attach to Roe if Wolbert be held neglige»t 
in the operation of the car, as there is noth- 
ing to indicate that Roe remonstrated with 
Wolbert or was unaware of this negligence. 

Thus aside from primary negligence 
and the admission of the common purpose 
of the trip, we have here the negligence of 
Wolbert, if found, and the inference of 
agency under which that negligence might 
be imputed to Roe. ... Thus there was evi- 
dence before the trial court which would 
have supported a judgment for defendants 
on the ground of contributory negligence. 
Under such circumstances the order of the 
trial judge granting a motion for new trial 
because of insufficiency of the evidence may 
not be disturbed.”—Grover, appellant v. 
Sharp & Fells Contracting Company et al. 
California District Court of Appeal, Fourth 
District. November 9, 1944. 21 CCH 
AUTOMOBILE CASEs 1018. 


Fred A. Wilson, for appellant. 


Kenneth J, Murphy, Harry Parsons, Henry E. 
Kappler, for respondents. 
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SKIDDING AS NEGLIGENCE 


(MASSACHUSETTS) 
@ Unexplained skidding 


The plaintiff's automobile had had a col- 
lision with another automobile, the Bou- 
dreau car, and she was standing between 
her car and the former discussing the acci- 
dent, when the car driven by the defendant, 
“slurring around,” struck one of the cars 
and pinned the plaintiff between the two 
cars whereby she was injured. By “slur- 
ring around” was meant “skidding.” The 
trial court refused to direct a verdict for 
the defendant at the close of the plaintiff’s 
evidence. On appeal this was reversed. 
“The evidence fails to show that the plain- 
tiff was injured by any negligence of the 
defendant or of anyone for whose conduct 
she was legally responsible. It has been 
held repeatedly by this court that ‘the mere 
skidding of a motor vehicle, unexplained, 
is not evidence of negligence.’ In the 
case at bar the evidence disclosed nothing 
bearing on the question of negligence 
beyond the fact that the defendant’s automo- 
bile on an icy day skidded into the plain- 
tiff’s automobile and pushed it about three 
feet. It is true that skidding may occur 
in connection with other acts or omissions 
of the operator of an automobile in such 
circumstances as to warrant a finding of 
negligence. But on the evidence here 
the cause of the skidding remains unex- 
plained by any negligent act or omission 
of the defendant.” Judgment was entered 
for the defendant.—Sherwood v. Radovsky. 
Massachusetts Supreme Judicial Court. 
Suffolk. December 1, 1944. 21 CCH Avurto- 
MOBILE CASEs 1030. : 
T. H. Mahony, for defendant. 
J. W. Vaughan, for plaintiff. 


SOLDIERS’ AND SAILORS’ 
CIVIL RELIEF ACT 


(NORTH CAROLINA) 


@ Stay of trial 
Detendant’s deposition on file 
Defendant’s insurer as real defendant 


Claiming that because the defendant service- 
man’s deposition had been taken and was 
on file, and further, that the defendant's 
insurer was the real party in interest and 
the real defendant, the plaintiff pedestrian 
(suing for injuries sustained when he was 
struck by the defendant’s automobile) 
moved that his case be set for trial, even 
though the defendant was in the military 
service. The defendant, through his attor- 
ney, moved for a stay of the trial. The 
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trial court found that the ability of the de- 
fendant to conduct his defense was mate- 


rially affected by reason of his military 
service, and accordingly stayed the trial 
until the inability of the defendant to con- 
duct his defense by reason of his military 
service should be removed. The plaintiff 
appealed from this order, which was af- 
firmed on appeal. 

“It is the contention of the plaintiff that the 
defendant would not be prejudiced by a 
trial in his absence, since the defendant’s 
deposition has been taken and is on file. 
While it may be true that parties to actions 
are sometimes forced to trial in their ab- 
sence, with only their depositions to be 
relied upon, we do not concur with the con- 
tention that such a situation is not preju- 
dicial to the party so forced. Every party 
has a right to be present at the trial of his 
cause, and to be forced to trial without 
this right can not be said to be without 
material effect upon such cause, unless, as 
by the act provided, the Court shall be of 
the opinion that such situation does not 
materially affect his ability to conduct his 
defense. . . . Plaintiff contends that the in- 
surance company is the real defendant in 
interest and seeks to ignore the defendant 
Wyche altogether so far as the trial is con 
cerned. This contention is untenable for 
the reason, among others, that the policy 
involved in this case provides that ‘no action 
shall lie against the company unless as a 
condition precedent thereto, the insured 
shall have fully complied with all of the 
terms of this policy, nor until the amount 
of the insured’s obligation to pay shall have 
been finally determined either by judgment 
against the insured after actual trial or by 
written agreement of the insured, the claim- 
ant, and the company’.” The trial court’s 
order of stay was affirmed.—Davis, etc. v. 
Wyche. North Carolina Supreme Court. 
December 7, 1944. Filed December 13, 
1944. 21 CCH AvurtomosiLe Cases 1143. 
Robinson & Jones, for plaintiff, appellant. 
Frank H. Kennedy, Goebel Porter, for defend- 
ant, appellee. 


TRUCK OWNER’S LIABILITY 
FOR NEGLIGENT ENTRUSTMENT 


(TEXAS) 


e Defective truck and reckless driver 
Deviation from scope of employment 
Driving home to lunch 


A fifteen year old minor was employed by 
the defendant as a truck driver. The de- 
fendant had been told by his foreman that 
the boy was a reckless driver. The truck 
that was entrusted to the boy on his com- 
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ing to work on the day of the accident had 
defective brakes and of this the defendant’s 
foreman also had knowledge. Nevertheless 
the boy was given the truck to do his work 
on the day of the accident. At lunch time 
the boy began to drive the truck to his 
home to take lunch; on his way, an applica- 
tion of the faulty brakes caused him to col- 
lide with the minor plaintiff who was -riding 
a bicycle, and who was killed as a result 
of the accident. The minor truck driver 
had been forbidden to use his employer’s 
truck for the purpose of driving home to 
lunch, but he took it nevertheless. The 
plaintiff’s theory was that the defendant 
employer had been negligent in entrusting 
the defective truck to a known reckless 
driver, and had no driver’s license. The 
defendant’s theory was that the truck driver 
had deviated from the scope of his employ- 
ment, and against orders had taken the 
truck, and that therefore that the employer 
was not liable; that he did not entrust the 
truck to the driver to drive to lunch. 

In affirming a judgment for the plaintiffs 
the court said: “We believe that the act of 
entrustment occurred at an earlier mo- 
ment in the transaction. The act of 
entrustment to Reece [the minor driver] 
was complete when the truck was assigned 
tc him at the beginning of the day’s work 
and he was sent out on the public highways 
to haul dirt. There is no question from the 
testimony but what Reece was assigned to 
operate the truck in question for Russell at 
the beginning of the day’s work, and we 
therefore hold that the employer Russell 
cannot escape the liability for his negligence 
in entrusting the defective truck to an in- 
competent driver on the day of the unfortu- 
nate collision and death of the son of the 
appellees. The testimony amply supports 
the findings of the jury that the truck was 
defective, that knowledge of such condition 
had previously been communicated to the 
truck foreman of the employer, that Reece 
was an incompetent and reckless driver, and 
that such entrustment was a proximate 
cause of the death of the son of the appel- 
lees. It is apparent from the testimony 
that the employer shoulil have foreseen that 
such an employee would probably stray 
from the ordered course of his duties and 
would probably run over someone.” The 
judgments for plaintiffs were affirmed.— 
Russell Construction Company, appellant v. 
Ponder et ux. Texas Court of Civil Ap- 
peals, Ninth District. October 18, 1944. 
21 CCH AvuToMoBILE Cases 1045. 


David C. Marcus, Beaumont, Tex., Kemper, 
Hicks & Cramer, Houston, Tex., for appellant. 


Lamar Cecil, Beaumont, Tex., for appellees. 
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VOIR DIRE—QUESTIONS 
AS TO INSURANCE 


(KANSAS) 


@ Mutual company 
Jurors interested in defendant’s 
insurer 


Out of the presence of the jury it was ad- 
mitted by defendant’s counsel that State 
Farm Mutual was the insurance carrier in 
the case. Thereupon the panel was ques- 
tioned by plaintiff's counsel, who asked 
them if they were employees of, or, if they 
had been employed by said company, if they 
had any relatives connected, in any way 
with that company, and if any of them held 
a policy in the company. Five of the panel 
stated that they held such policies. Coun- 
sel for the plaintiff then asked the panel: 


‘“‘Now, you five men that indicated that you 
hold policies of insurance with that company, 
would the fact that you are interested and hold 
policies in that company affect you one way or 
another in the decision of a case in which you 
thought they were interested or might be in- 
terested ?’’ 


The defendant objected to this question 
and moved to discharge the jury, which mo- 
tion the court denied. On appeal the judg- 
ment for plaintiff was sustained. 
“Defendant insists that the question of in- 
surance was improperly injected in the case 
during the examination of the panel by 
counsel for plaintiff. Undoubtedly, the ex- 
amination was proper, up to the time coun- 
sel for plaintiff inquired as to whether the 
prospective jurymen would be affected *f 
they thought that the company was inter- 
ested or might be interested. . . . It is quite 
apparent that, by the question last men- 
tioned, the panel was substantially advised 
that the insurance company was interested 
in the case. However, we are of the opinion 
that plaintiff had the right to ask the ques- 
tion. It had been developed that five of the 
panel were policy holders in this mutual 
company. They were not only policy hold- 
ers but were interested in the company (a 
mutual concern) as owners and substan- 
tially occupied the position of stockholders. 
In view of this fact, it was proper to 
ask them whether they could try the case 
fairly.” Judgment for plaintiff was affirmed. 
—McCollum, etc. v. Shubert. Kansas City 
Court of Appeals, Missouri. December 4, 
1944. 21 CCH AvuromosiLe Cases 1049. 


Murrell & Murrell, Kirksville, Mo., Edwards & 
Dempsey, Macon, Ga., for appellant. 


Thompson & Osborne, Kansas City, Mo., E, M. 
Jayne, Kirksville, Mo., for respondent. 
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Fire and Casualty 


IN THE CURRENT PARADE OF CASES SUUDNIOUNUTNNTULUUDUEDSAL BART UEEUUUNGACUNAU UNA UEMOTEMLA ET AAUUNAUNNOTA AA NN ATEN TAN ATTNA TOGA NTT CET ORATOR 


BROKER’S RIGHT TO COMMIS- 
SIONS: 
Good faith cancellation (N. Y.) 


BURGLARY OF SECURITIES: 
Moving safe from insured location 
(N. £5 


page 109 


page 110 


PUBLIC LIABILITY INSURANCE: 
Electrical installation—Exclusion 


(N. Y.) page 110 


RECORD WARRANTY CLAUSE: 
Substantial compliance (Ark.) 


ROBBERY POLICY—PAYROLL 
ROBBERY: 
“Exposed to robbery loss” (N. J.) page 111 


SOLE AND UNCONDITIONAL 
OWNERSHIP: 
Estoppel—Duty to inquire into title 
(S, D.) 


page 111 


page 112 
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BROKER’S RIGHT TO COMMISSIONS 
AFTER CANCELLATION 


(NEW YORK) 


e Right to full term premium commis- 
sion 
Good faith cancellation 

The broker sold his insured a three year 
fire policy of the defendant’s in the amount 
of $95,000. The only premium fixed was 
an advanced premium of $164,646, for a ten- 
month period, which the insured paid, and 
on which the plaintiff broker was paid his 
commission. ‘The policy contained a can- 
cellation clause providing that either party 
may cancel on thirty days’ notice. The in- 
sured did cancel prior to the end of the ten- 
month period. No premium other than the 
advanced premium was ever earned or paid 
to the defendant insurer. The broker sued 
for the commissions based on the full three- 
year premium, and he obtained a judgment 
in the trial court for the balance of commis- 
sions due calculated on that basis. On ap- 
peal this judgment was reversed. 


“Plaintiff contends that the policy was 
treated between the insurer and the insured 
as one for three-years with a ‘paid-in pre- 
mium of approximately $500,000’; that the 
broker having procured a complete agree- 
ment for a three-year coverage between the 
insurer and the insured had done all the 
broker was required to do and was entitled 
to full commissions on a three-year policy; 
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and that in the absence of any express 
agreement otherwise, the broker was not 
limited to commissions on the premium 
earned up to the time of cancellation. 

The record establishes there never was any 
‘paid-in premium of approximately $500,000’ 
or any premium finally agreed on or paid to 
the insurance company except the advanced 
premium of $164,646 and the premium ad- 
justments made on monthly reports. Be- 
fore plaintiff could recover on its own theory, 
for additional commissions based on pre- 
miums for the balance of the three-year 
period, plaintiff had the burden of proving 
a meeting of the minds of the parties on the 
price of the insurance; viz., the premium 
agreed to be paid by the insured and re- 
quired to be accepted by the insurer for 
coverage during the balance of such three 
years. All the evidence and the documents 
in plaintiff's, as well as in defendant’s case, 
fail to show the parties ever fixed any pre- 
mium or any rate for any period except 
the ten months or less of interim coverage, 
or any formula by which the premium for 
the balance of the term could be uncondi- 
tionally’ calculated and fixed. This 
case is unique in many respects and we con- 
fine our ruling to its particular facts, but on 
facts that are uncontradicted we hold as a 
matter of law that this plaintiff was limited 
to commissions on premiums fixed and 
earned before cancellation of the policy. 
For all such commissions plaintiff has been 
paid in full and on plaintiff’s claim the trial 
court should have granted defendant’s mo- 
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tion for direction of a verdict.” Judgment 
for the plaintiff was reversed.—Walter G. 
Keyser & Co. Inc. v. Insurance Company of 
North America, of Philadelphia, Pennsyl- 
vania, appellant. New York Supreme Court, 
Appellate Division, First Department. De- 
cember 22, 1944. 5 CCH Fire anp CASUALTY 
Cases 378. 

Frank Sowers, James H. Black, Affeld, Sowers 
& Herrick, for appellant. 


Joseph Greenhill, Simon Greenhill, Greenhill & 
Greenhill, for respondent. 


BURGLARY OF SECURITIES FROM SAFE 


(NEW YORK) 


©@ Material warranty 
Moving safe from insured location 


The policy in suit covered loss by burglary 
of securities from within plaintiff's safe, 
“while such safe or vault is located in” the 
interior of the building on ‘premises known 
as 513 Washington Street, Buffalo, New 
York. Some six weeks prior to the bur- 
glary, plaintiff removed the safe from the 
Washington Street address, to #134 West 
Eagle Street in Buffalo. The defendant de- 
nied liability on the policy, on the ground 
that the policy did not cover a loss at the 
West Eagle Street address. In the trial 
court recovery was allowed under Section 
150 of the Insurance Law, on the theory 
that although the removal of the safe to 
other premises constituted a breach of war- 
ranty, such a breach was not material, as 
it did not increase the risk of loss. On 
appeal this holding was reversed. “Un- 
doubtedly, by the enactment of this Section 
150 . . . the Legislature, ‘was seeing to it 
that a policy of insurance will not be avoided 
by proof of an immaterial breach of war- 
ranty’ . . . This section, however, in our 
opinion, does not aid the plaintiff in the 
case before us because the change of loca- 
tion was not a breach of warranty within 
the meaning of this section; in fact and in 
legal effect, it was a withdrawal of the in- 
sured property from the coverage of the 
policy. The rule seems to be well settled 
that an insurer may limit its liability, in this 
type of policy, to losses occurring at defi- 
nitely designated premises and a loss, oc- 
curring upon premises other than those 
designated in the policy is not covered. 

Under the clear and unambiguous provi- 
sions of this policy, the loss which plaintiff 
suffered at the West Eagle Street premises 
is not within the coverage of the policy.”— 
Judgment for the plaintiff was reversed, and 
the suit dismissed.—County of Erie v. Con- 
tinental Casualty Company, appellant. New 
York Supreme Court, Appellate Division, 
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Fourth Department. December 29, 1944. 
5 CCH Fire ann Casua.ty Cases 373. 
Edward D. Siemer, Erie County Hall, Buffalo, 
N. Y., for plaintiff, respondent. 


Frank Gibbons, 618 Walbridge Bldg., Buffalo, 
N. Y., for defendant, appellant. 


PUBLIC LIABILITY INSURANCE— 
ELECTRICAL INSTALLATION — 


(NEW YORK) 


e Property damage endorsement 
Exclusion “after work is completed” 
When is work completed? 


When plaintiff's employees, left the Chillson 
farm they thought they had done a proper 
job of hooking up the motors to the incu- 
bator fans. Some months later the farmer, 
sharing that mistaken belief, turned on the 
fans, only to find out, after great damage 
had been done, that the motors had been 
so connected up that the fans ran the wrong 
way, thus damaging the turkey eggs which 
could not thereafter be hatched out. Plain- 
tiff was insured by the defendant under a 
policy which excluded liability for any ac- 
cident “resulting from defective workman- 
ship after the Assured’s work is completed.” 
It was after the plaintiff's workmen had 
completed the installation, that the accident 
occurred. It was held that the accident 
was not covered by the policy. 


“When the plaintiff completed its work and 
removed all of its tools, equipment and ma- 
terials from the Chillson farm on December 
23, 1940, no accident had occurred, nothing 
had happened, there was no mishap what 
ever. Not until the eggs were placed in the 
incubators did any accident occur, and if 
we assume, as the plaintiff contends, that the 
accident did occur on February 20, 1941, 
‘when the cause and effect merged into a 
consummated accident’, this accident re- 
sulted from defective workmanship after 
the work of installation was completed. 
This must be so unless we yield to the 
plaintiff's contention and hold that the work 
was not completed at that time because the 
wiring was defective; but so to construe 
the language of the excluding clauses would 
deprive them of all meaning and purpose. 
By these clauses the parties intended to 
limit the casualty company’s liability to ac- 
cidents occurring during the progress of the 
work and to exclude liability for accidents 
occurring, after the work was completed, 
as the result of defective workmanship. If 
that be not the meaning of the plain lan- 
guage used, the insurer would remain lia- 
ble indefinitely for defective workmanship 
upon the theory that defective work is never 
complete until the defect is discovered and 
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corrected. But this is a risk which the par- 
ties intended to exclude from the coverage 
of the policy, and we cannot read these poli- 
cies as intended to cover such risks, for the 
language is plain and unambiguous.” Judg- 
ment for defendant.—Berger Bros. Electric 
Motors, Inc. v. New Amsterdam Casualty 
Company, appellant. New York Court of 
Appeals. November 30, 1944. 5 CCH Fire 
AND CAsuaL.ty Cases 375, 


Carroll M. Roberts, for appellant. 


Leonard H. Amdursky, Samuel Berger, for re- 
spondent. 


RECORD WARRANTY CLAUSE— 
SUBSTANTIAL COMPLIANCE 


(ARKANSAS) 


@ No record of cash sales 
Excessive insurance 





The Record Warranty Clause, attached to 
each of the policies, required plaintiff-ap- 
pellee to make an inventory and keep a 
record of his purchases and sales which 
would at all times reflect the amount of 
stock on hand and to keep such records in 
a fireproof safe at night, or in some secure 
place not exposed to a fire which would 
destroy the building. Failure to comply 
with such clause is a good defense, but is 
an affirmative one and the burden is on 
appellants to show non-compliance. The 
Arkansas statute provides that “proof of 
a substantial compliance with the terms, 
conditions, and warranties of such policy” 
shall be sufficient to entitle the insured to 
recover in an action on a policy of fire in- 
surance. “Here appellee produced his in- 
ventory of January 1, 1943, taken four 
months before the fire, and procured dupli- 
cate invoices of goods purchased for the 
originals destroyed in the fire and this was 
a substantial compliance with said clause 
in these respects. Appellee’s record of sales 
consisted of sales slips made each day, but 
these were destroyed in the fire, but he pro- 
duced duplicate deposit tickets showing his 
deposits in * * * Bank from cash sales from 
his feed store in Amity. These tickets did 
not show on their face that they were de- 
posits from the Amity store, but appellee 
testified that he took the cash and checks 
from sales made each day to the Bank re- 
ceived duplicate deposit tickets from the 
Bank and kept them in a separate place 
from his deposits from his other business 
in Arkadelphia. A book was kept at his 
home in which he kept his credit sales. As 
we understand it appellants concede that this 
was a proper record of credit sales, and that 
if a daily memoranda of cash sales had been 
entered therein, a substantial compliance 
with the Record Warranty Clause would 
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have been shown. If, therefore, the dupli- 
cate deposit tickets had been posted in that 
book, instead of keeping them in his office 
in Arkadelphia, why would this not have 
been a substantial compliance? And if that 
would be sufficient, why was it not sufficient 
to have them separate and apart from other 
slips showing deposits to the same account 
in his office? We think the records pro- 
duced sufficient to take the question of com- 
pliance to the jury. . . .” 


“ 


. . Now the jury, in response to a special 
interrogatory propounded to them at the 
request of appellants found that the value of 
the merchandise on hand on the date of the 
fire was $9,800. But appellants say this 
amount is demonstrably false as no such 
amount of merchandise could have been 
put in a building which was 60 ft. long, 20 
ft. wide by 10 ft. high, unless taken out of 
the sacks and poured in the building. But 
appellants have not shown by demonstrable 
evidence that it was physically impossible 
for the claimed amount of merchandise to 
have been in the building at the time of the 
fire. Hence, we cannot say, as a matter of 
law, that the claimed amount of merchan- 
dise was not in the building. We think it 
was a question of fact for the jury as to 
whether he had the amount of stock he 
claimed and its finding is conclusive here. 
In other words, we are unwilling to hold as 
a matter of law, that a fraud was practiced 
on appellants.” Judgments for the plaintiff 
were affirmed.—The Seaboard Insurance 
Company of Maryland v. Caver. Arkansas 
Supreme Court. December 11, 1944. 5 
CCH Fire anp Casuatty Cases 381. 


Verne McMillen, for appellant. 


J. H. Lookadoo, McMillan & McMillan, for ap- 
pellee. 


ROBBERY POLICY—PAYROLL ROBBERY 


(NEW JERSEY) 


e “Exposed to robbery loss” 
Policy construed 





“This is a holdup, fellows.” One of the 
robbers pointed to Goodman, the office man- 
ager, who had a short time before receipted 
for the payroll money and put it in an office 
safe, “Get up and get the money out of the 
safe. Make it snappy.” Goodman opened 
the safe, took out the money and gave it to 
the bandits who, still covering the two office 
men, disappeared out of the window, 
through which they had gained admission. 
There was no armed guard in the office 
and the money was not to be used till about 
four-thirty in the afternoon. It was deliv- 
ered about one o’clock. The defendant had 
issued to the plaintiff a policy of insurance 
to indemnify it for loss occasioned by rob- 


FIRE AND CASUALTY 





en ee eto 


+ aie 


bery of money intended for payrolls. The 
policy contained the following provision: 
“It is further agreed that ONE armed guard 
with no other duties will be on duty within 
the premises at all times when money and 
checks, intended for the payroll of the in- 
sured, is exposed to robbery loss, otherwise 
this policy shall be null and void.” In the 
trial court the defendant’s motion for non- 
suit was denied; on appeal it was held that 
the motion should have been granted. 


“While the payroll was exposed to robbery 
loss the insured was under a duty to provide 
one armed guard with no other duties; other- 
wise the policy became null and void. . 
The meaning of the policy was for the court 
and not for the jury. The payroll, in the 
absence of an armed guard, was no safer 
in a safe whether locked or unlocked than 
it would have been on the desk. It was 
exposed to robbery loss. The word 
“exposed” in the policy means no doubt 
that when the payroll was accessible to one 
who would take it by armed force there 
must be an armed guard to protect it. It 
was certainly so exposed because it took 
only a short time for those in the office to 
yield to the bandits’ demands. It was open 
to danger; hence, a guard should have been 
employed as the policy required. . . . The 
motion for a non-suit should have been 
granted.”—J. Chein & Company v. Royal 
Indemnity Company, appellant. New Jer- 
sey Court of Errors and Appeals. January 
4, 1945. 5 CCH Fire anp Casuatty CAsEs 
394. 


McCarter, English & Egner, Augustus C. Studer, 
Jr., 13 Commerce St., Newark, N. J., for ap- 
pellant. 

Osborne, Cornish & Scheck, Emanuel P. Scheck, 
Ervin S. Fulop, 24 Commerce St., Newark, N. J., 
for respondent. 


SOLE AND UNCONDITIONAL 
OWNERSHIP — ESTOPPEL 


(SOUTH DAKOTA) 


@ Insurer’s duty to inquire as to title 
Attorney’s fees 


Before the Hieb Sr. estate was out of pro- 
bate, his heirs, to whom he had left the 
property in question, conveyed the property 
to the family corporation, Jacob Hieb, Inc. 
It was insured under a fire policy with the 
defendant. It was damaged by fire. De- 
fense was made on the ground that the in- 
sured corporation was not the sole and 
unconditional owner of the property, as 
warranted in the policy, because the prop- 
erty at the time it was insured was still 
legally subject to the claims of creditors in 
the probate court. The trial court held that 
while the insured was not the sole and un- 





THE INSURANCE LAW JOURNAL 


conditional owner, whether or not the de- 
fendant was estopped from making this 
defense was a question of fact for the jury. 
The jury found for the plaintiff. On appeal 
this judgment was affirmed. There were 
various conversations, between the insurer’s 
agent and Hieb Jr. in which the latter told 
the agent that the heirs were conveying the 
property to the corporation. “The jury having 
found for the plaintiff on the issue we must 
assume that it believed that the testimony given 
by Mr. Hieb at the trial accurately reflected 
his conversation with defendant’s agent Carl- 
son, especially in view of the fact that de- 
fendant failed to call the witness Carlson to 
give his version of the conversation Carl- 
son, as agent for the defendant, had written 
policies of insurance on substantially this 
same property when it was owned by Jacob 
Hieb. He knew of Jacob Heib’s death, and 
as a matter of law he knew there had been 
a change in ownership. He knew that plain- 


tiff was in the exclusive possession of the ° 


property, claiming ownership. He knew 
that if any transfer had been made by the 
executor that fact would be reflected in the 
records of the County Court. What rea- 
sonable inquiry would have disclosed, he 
must be held to have known. We think the 
plaintiff was entitled to go to the jury on the 
issue and that the jury’s determination in 
favor of the plaintiff is sustained by sub- 
stantial evidence.” The court further held 
that there was no error in the court’s in- 
struction in incendiarism, and that the al- 
lowing of $1,500 as attorneys fees to the 
plaintiff, under the South Dakota statute 
so providing, did not violate the due process 
of law and equal protection of the law 
clauses of the Federal Constitution. Judg- 
ment for the plaintiff was affirmed.—Hard- 
ware Mutual Insurance Company of 
Minnesota, appellant v. Jacob Hieb, Inc. 
United States Circuit Court of Appeals, 
Eighth Circuit. January 8, 1945. 5 CCH 
Frre AND Casualty CAseEs 388. 

Holton Davenport, Ellsworth E. Evans, Louis R. 
Hurwitz, for appellant. 

B. O. Stordahl, Alan Bogue, Roy E, Willy, R. G. 
May, for appellee. 
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A CORRECTION AND APOLOGY 


in the January 1945 issue of this Journal, in 
our digest of the case of Pizzolato v, Liver- 
pool and London and Globe Insurance Com- 
pany, Litd., at page 43, we inadvertently 
referred to the plaintiff as “a successful 
colored business man.” This was an error, 
which we regret. Mr. Pizzolato is not colored. 


—The Editor 
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IN THE CURRENT PARADE OF CASES onium meng 


ACCIDENT AND HEALTH 
POLICY: 


FALSE ANSWERS IN APPLICA- 
TION: 


Death benefit construed (Mo.) page 113 Fraud of agent (Tex.) page 116 
ACCIDENTAL DEATH: RELEASE PROCURED BY FRAUD: 
Fall in bathtub (Pa.) page 114 Insured’s failure to read policy 
Trauma v. contributing disease (N. C.) page 117 
— — SUICIDE—PROOF OF INSANITY: ; 
EVIDENCE—HOSPITAL ouble indemnity ( Mo.) page 117 
: M be 
Admissibility under Federal Shop i TOTAL AP? PERMANENT DIS 
Book Statute (D. C.) page 115 Meaning of (Neb.) page 118 
FALSE REPRESENTATIONS: WAIVER—INSURER DENYING 
Suit to avoid policy—lIncontestabil- LIABILITY: 
ity clause ( Mass.) page 115 Waiver of other grounds (Ala.) page 118 
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ACCIDENT AND HEALTH POLICY— 
DEATH BENEFIT 


(MISSOURI) 
@Policy construed 


“Plaintiff recites numerous rules of gram- 
mar, which she says make defendant’s con- 
struction of Part A impossible. Such rules, 
plaintiff contends, were taken.from a work 
written by a university professor. These 
rules show profundity and recondite learn- 
ing on the part of the author and while, no 
doubt, they are based on sound reasoning, 
it is not likely that a man of average educa- 
tion ever hears of them.” The accident and 
health policy in question provided: monthly 
indemnities, and “Principal Sum” as a death 
benefit in the event of bodily injury by 
accidental means. Part A provided that “If 
the insured shall sustain bodily injuries as 
described in the Insuring Clause, which in- 
juries shall, independently and exclusively 
of disease and all other causes, continuously 
and wholly disable insured from the date 
of the accident and result in any of the 
following specific losses within thirteen 
weeks, the Association will pay for loss of 
ie. 5: Principal sum.” The in- 
sured died as the result of an accidental 
gunshot wound, more than thirteen weeks 
after the wound was received by him. Until 
his death he was totally disabled, but more 
than thirteen weeks intervened before his 
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death. The plaintiff contended that under 
Part A, the phrase “within thirteen weeks” 
should be construed to mean “that period 
after his (insured’s) injuries have ceased 
to continuously and wholly disable him 
from the date of the accident”, rather than 
within thirteen weeks from the date of the 
accident, as defendant claimed. 


Said the court in affirming a judgment for 
the defendant: “Of course, the words 
‘thirteen weeks’ appearing in Part A have 
reference to the time within which a specific 
loss (such as death) must be suffered in 
order for there to be a recovery under that 
clause, and while the words ‘from the date 
of the accident’ do not appear after the 
words ‘within thirteen weeks’, it is impos- 
sible to construe Part A without reading 
those words into it, and arrive at any logical 
conclusions as to the meaning of Part A, 
as a whole. Undoubtedly, the phrase 
‘from the date of the accident’ modifies and 
limits the word ‘weeks’, as there is nothing 
else in the clause that can possibly define 
thirteen weeks from any given time. Stand- 
ard accident policies, generally, provide for 
the payment of a certain sum in the event 
of the death of the insured, within a specified 
time, (usually 90 days) after the occurrence 
of the accident.” Judgment for the de- 
fendant was affirmed.—Hudson, appellant v. 
Mutual Benefit Health & Accident Asso- 
ciation. Kansas City Court of Appeals, 
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Missouri. December 4, 1944. 10 CCH Lire 
CasEs 403. 

A. L. Guitar, St. Joseph, Mo., Cross & Cross, 
Lathrop, Mo., for appellant. 

Brown, Douglas & Brown, St. Joseph, Mo., for 
respondent. 


ACCIDENTAL DEATH-— 
FALL IN BATHTUB 


(PENNSYLVANIA) 


@ Double indemnity 
Res Gestae 
Burden of proof 


Plaintiff's husband was taking a shower, 
when she heard a terrific crash in the bath- 
room. She rushed in, and found him in a 
half-sitting position trying to get out of the 
tub. He laughingly remarked that “he was 
trying to end it all on a piece of soap.” 
Later, when asked by the plaintiff if he had 
hurt himself, he replied that he had given 
himself “an awful whack on the back of his 
head in a very vital spot.” These remarks, 
defendant argued on appeal, were errone- 
ously admitted into evidence by the trial 
court, as a part of the res gestae. The re- 
viewing court was of the opinion that their 
admission, if error, was harmless, since the 
same information had been elicited from 
plaintiff by defendant’s counsel. Defend- 
ant’s original objection to the admission of 
the insured’s service records was on the 
ground of relevancy, and it could not later 
object to the documents on the ground that 
they were not authentic. The fact that the 
death certificate gave the cause of death 
as heart disease, while plaintiff's expert testi- 
fied that the insured’s death was due to the 
blow on his head, did not present any such 
conclusive conflict in the evidence as would 
justify the court in saying as a matter of 
law that plaintiff failed to meet her burden of 
nroof. Judgment for plaintiff was affirmed.— 
Norwood v. Great American Indemnity 
Company, appellant. United States Circuit 
Court of Appeals, Third Circuit. Decem- 
ber 26, 1944. 10 CCH Lire Casts 445 [For 
opinion by the District Court, see 9 CCH 
Lire CAses 419]. 

Axelroth & Porteous, Philadelphia, Pa., for 
appellant. 

Joseph J. Brown, Philadelphia, Pa., for appellee. 


ACCIDENTAL DEATH—TRAUMA v. 
CONTRIBUTING DISEASE 


(MINNESOTA) 


e Directed verdict 
Leukemia as contributing cause 
Attending circumstance 


The insured had active and chronic leukemia 
in an advanced stage. He had been em- 
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ployed as a laborer, trucking heavy bales 
of paper and loading and unloading boxcars. 
One night when he returned from work his 
neck was swollen and was black and blue; 
he was unable to move his head, and had 
considerable trouble with his speech; also, 
there were fresh scratches on his shoulder. 
The doctor who treated him at home, treated 
for an injury rather than for leukemia. He 
was taken to a hospital where he died. 
Plaintiff sued for double indemnity. An ex- 
pert for the plaintiff testified that the in- 
sured died of hemorrhage due to trauma. 
‘Lhe trial court directed a verdict for the 
defendant. One of the points made by the 
defendant in seeking to sustain the judg- 
ment below, was that there was no expert 
testimony that the insured died of trauma 
alone, because the plaintiff’s expert who had 
testified that death resulted from hemor- 
rhage due to trauma, also testified on cross- 
examination that leukemia was a “contributing 
cause”. Under the policy, if disease con- 
tributes to cause death, the death is not 
accidental. The Supreme Court was of the 
opinion that the contradiction in the ex- 
pert’s testimony may have been only ap- 
parent. He had unequivocally testified that 
a normal person, in normal health, would 
likewise have died from the trauma re- 
ceived by the insured. His testimony that 
leukemia was a “contributing cause”, may 
have indicated confusion on his part as to 
the legal meaning of the phrase “contribut- 
ing cause”, rather than an unqualified ad- 
mission that the trauma was not the sole 
cause of death. “If, as Dr. Heron testified; 
the blow which Kundiger received would 
have caused his death, irrespective of whether 
he was leukemic or in normal health, then 
leukemia was merely an attending circum- 
stance and not a contributing or concurring 
cause of death. The active, efficient, pro- 
curing, and sole cause of his death in either 
condition of health would be the blow or 
trauma ... Even the fact that Kundiger 
would not have died from the effects of the 
trauma had there been no leukemia in his 
system is not decisive that the trauma was 
not the sole cause of his death.” The credi- 
bility of witnesses and the weight of evi- 
dence is for the jury to determine. “So here, 
the credibility of Dr. Heron’s testimony and 
the weight to be given to his testimony that 
death was due to trauma were jury questions.” 
The judgment for defendant was reversed.— 
Kundiger, appellant v. The’ Prudential Ins. 
Co. of America. Minnesota Supreme Court. 
December 22, 1944. 10 CCH Lire Cases 422. 


Alric Anderson, 619 Guardian Bldg., St. Paul, 
Minn., for appellant. 


Oppenheimer, Hodgson, Brown, Donnelly & 
Baer, W. 1781 1st National Bank Bldg., St. Paul, 
Minn., for respondent. 
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EVIDENCE—ADMISSIBILITY OF 
HOSPITAL RECORDS 


(DISTRICT OF COLUMBIA) 


@ Federal Shop Book Statute 
Suicide 

“The insured was found dead at the foot 
of a stairwell in Walter Reed Hospital. The 
question is whether he died as a result 
of suicide or of an accident. As evidence of 
suicide the defense offered a number of 
authenticated hospital records to prove that 
the insured’s state of mind was one which 
indicated the probability of suicide. These 
hospital records were kept in the regular 
course of business according to the col- 
loquial use of these words. The issue here 
is whether they were ‘in the regular course 
of business’ within the technical meaning of 
that phrase as used in the Federal Shop 
Book Statute . .. The records which seem 
to be most relevant to show a state of mind 
of the insured which might indicate suicide 
consist of two reports of a neuropsychiatric 
consultant; and one report of an attending 
physician, based on information obtained 
from a nurse, that the insured took an over- 
dose of medicine because he wanted to die.” 
In one of the psychiatric reports the in- 
sured said to the doctor that he wanted to 
die, because he had been suffering so much. 
The diagnosis contained in the report was 
“Psychoneurosis, hypochondriasis”. 





“We believe that the court properly re- 
jected these hospital reports. For the pur- 
pose of proving suicidal intent they do not 
come within the Federal Shop Book Statute. 
It is clear from the legislative history of 
the Federal Shop Book Statute that it was 
intended to make it unnecessary to call as 
witnesses the parties who made the entries 
rather than to make a fundamental change 
in the established principles of the Shop 
Book exception to the hearsay rule 

The records offered here are not the kind 
of entries which are admissible under the 
established principles of the Shop Book 
exception to the hearsay rule. Such records 
must be those which are a product of routine 
procedure and whose accuracy is substan- 
tially guaranteed by the fact that the record 
is an automatic reflection of observations. 
This obviously excludes those which depend 
on opinion or conjecture. The internal 
check on the reliability of admissible records 
comes from two sources: (1) an efficient 
clerical system, and (2) the fact that they 
are the kind of observations on which com- 
petent men would not differ . Hospital 
records are no different from any other kind 
of records kept in the regular course of 
business. They must be subjected to the 
same tests as to subject matter. Regularly 
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recorded facts as to the patient’s condition 
or treatment on which the observations of 
competent physicians would not differ are 
of the same character as records of sales or 
payrolls. Thus, a routine examination of a 
patient on admission to a hospital stating 
that he had no external injuries is admis- 
sible But the records before us here 
are not of that character. The diagnosis of 
a psychoneurotic state involves conjecture 
and opinion, It must, therefore, be sub- 
jected to the safeguard of cross-examination 
of the physician who makes it. And ac- 
counts of selected items from interviews with 
patients must be subject to the same safe- 
guard.” Although holding that the trial 
court properly rejected these hospital re- 
ports, the Court of Appeals reversed the 
judgment for plaintiff, because the jury was 
erroneously instructed that the burden was 
on defendant to show that death was not 
accidental. The court should have granted 
instructions placing the burden of proving 
accidental death on plaintiff—New York 
Life Insurance Co., appellant v. Taylor. 
United States Court of Appeals, District of 
Columbia. January 10, 1945. 10 CCH Lire 
CASEs 463. 


R. Aubrey Bogley, Frederic D. McKenney, John 
Spalding Flannery, G. Bowdoin Craighill, John 
R, Wall, for appellant. 


Lowry N. Coe, for appellee. 


FALSE REPRESENTATIONS— 
SUIT TO AVOID POLICY 


(MASSACHUSETTS) 


@ Incontestability clause 
Abatement on death of insured 


During the lifetime of the insured the in- 
surer filed a bill in equity against him to 
set aside and avoid the policy of life insur- 
ance, on the ground that the insured had 
obtained it by false representations. His 
death occurred one day after the policy, by 
its terms, became incontestable. Thereafter 
the beneficiary was made a party defendant 
and the bill was prosecuted against her, re- 
sulting i in a decree annulling the policy ‘and 
enjoining the beneficiary from suing on it. 
She appeals on the ground that she was not 
made a party until after the two year period 
of contestability had run, and that after that 
period the policy was incontestable as to 
her; and on the further ground that on the 
death of the insured the suit abated, as the 
insurer’s cause of action did not survive. 
Both of these contentions were rejected by 
the Supreme Court. 

“The provision for incontestability in the 
policy is designed to require the in- 
surer to investigate and act with reasonable 
promptness if it wishes to deny liability on 
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the ground of false representations or war- 
ranty by the insured. It prevents an insurer 
from lulling the insured, by inaction, into 
fancied security during the time when the 
facts could best be ascertained and proved, 
only to litigate them belatedly, possibly after 
the death of the insured. The insurer, within 
the period prescribed by the policy, must 
contest the policy, that is, must set up its 
invalidity in some judicial proceeding, by 
way either of attack or of defense .. . But 
the provision for incontestability is not, as 
has sometimes been thought, a limitation 
of actions. That provision speaks of con- 
tests, not of actions. If within the pre- 
scribed period the insurer acts, by way 
either of bringing suit or of making defense 
in a judicial proceeding brought against it, 
to relieve itself from liability under the 
policy, it has made a contest, and the 
provision in question is satisfied. It is imma- 
terial that some procedural difficulty pre- 
vents the final determination of that contest 
in the suit or action in which it is begun. 
The contest remains, although the particu- 
lar proceeding for its determination fails. 
In the present case the insurer began its 
contest within the prescribed time, and that 
contest still continues, no matter whether 
the suit against the beneficiary be deemed a 
continuation of the suit against the insured 
or a new proceeding. Nothing in the stat- 
ute or the policy provides that a decree an- 
nulling the policy shall not be entered in 
a suit begun after the end of the prescribed 
period of contestability. 

“|. Where a plaintiff has a right in the 
nature of a right of property, such as the 
right to have a contract annulled for fraud 
or mistake, and is entitled to equitable relief 
founded on that right, he needs no statute 
to cause that right and a suit founded on 
it to survive the death of the other contract- 
ing party.” The decree for the plaintiff 
was affirmed.—Metropolitan Life Insurance 
Company v. DeNicola. Massachusetts Su- 
preme Judicial Court. Worcester. Decem- 
ber 28, 1944. 10 CCH Lire Cases 485. 

L, E. Stockwell, G. R. Stobbs, S. B. Tilton, for 
plaintiff. 

Nicholas Fusaro & Nunziato Fusaro, for defend- 
ant. 


FALSE ANSWERS IN APPLICATION— 
FRAUD OF AGENT 


(TEXAS) 


e Agent writes in false answers ‘ 
Law applicable to mutual companies 
Venue 





Unless some act of fraud had been com- 
mitted by him in Dallas county, the insurer’s 
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domicile, the insured was entitled to be 
sued in Houston county, where he resided. 
The insurer sued him in Dallas county to 
cancel a policy which it had issued to the in- 
sured. The latter filed a plea of privilege to 
be sued in the county of his domicile, The 
alleged basis of the suit to cancel was that 
false answers had been given in the in- 
sured’s application, to the effect that he did 
not have varicose veins, and was in sound 
health at the time of application. The in- 
sured gave true answers, that he had vari- 
cose veins and was not in sound health and 
had been rejected for insurance by another 
company, to the agent but the latter, out 
of the insured’s presence and after the in- 
sured had signed the application in blank, 
filled in false answers. The trial court held 
that the insurance agent was the agent of 
the insured in completing the application, 
and that therefore the fraud of the agent 
was the fraud of the insured; and since this 
act of fraud occurred in Dallas county, the 
insured was properly sued there. On ap- 
peal, the Supreme Court held that the agent 
was the agent, not of the insured, but of 
the insurer. The Texas statutes provide: 
a any person who shall solicit an ap- 
plication for insurance upon the life of 
another shall in any controversy between 
the insured and his beneficiary and the com- 
pany issuing any policy upon such applica- 
tion, be regarded as the agent of the insured 

” The insurer further contended that 
under the Texas statute regulating mutual 
companies (which the insurer was) the gen- 
eral laws of insurance did not apply to 
mutual companies. The statute in question 
provided: “Except as herein expressly pro- 
vided, no insurance law of this state she'l 
apply to any corporation operating under 
this act, and no law hereafter enacted shall 
apply to them unless they be expressly 
designated therein.” 


“The provisions of the foregoing section do 
not exempt mutual companies from the law 
of respondeat superior, or from any of the 
principles of general law. The provisions 
referring to ‘insurance law’ do not have the 
effect to place the subject companies beyond 
the pale of the general law of agency ; 
Not only was Tate the agent of the insurer 
but he was its agent in using the form fur- 
nished him as a medium for presenting to 
it the information received, and in so doing 
in filling out in the application form the 
answers to the questions.” Since the agent 
did not act as the agent of the insured in 
writing the false answers into the applica- 
tion for this policy, the insured committed 
no act of fraud in Dallas county, and the 
trial court was in error in not sustaining his 
plea of privilege to be sued in Houston 
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county.—Hassell, appellant v. Commonwealth 


Casualty and Insurance Company. Texas 
Supreme Court. December 30, 1944. 10 
CCH Lire Cases 455. 


Hamilton, Lipscomb, Wood & Swift, J. A. Lips- 
comb, Dallas, Tex., for appellant. 
Francis M. Chaney, Dallas, Tex., for appellee. 


RELEASE PROCURED BY 
ALLEGED FRAUD 


(NORTH CAROLINA) 
e Insured’s failure to read policy 


Read Your Policy! How many times have 
insurers vainly urged this salutary practice 
on their insureds! It is said in Cooley on 
Torts (Fourth Edition) : 

‘Where ordinary care and prudence are suffi- 
cient for full protection, it is the duty of the 
party to make use of them, and that, therefore, 
if false representations are made regarding mat- 
ters of fact, and the means of knowledge are at 
hand and equally available to both parties, and 
the party instead of resorting to them, sees fit 
to trust himself in the hands of one whose in- 
terest it is to mislead him, the law, in general, 
will leave him where he has been placed by his 
own imprudent confidence,’’ 


The insured was killed in a collision be- 
tween the motorcycle on which he was rid- 
ing and a truck. His wife claimed double 
indemnity, which claim the insurer resisted. 
Plaintiff accepted the face amount of the 
policy, and executed and delivered a release 
of all claims against defendant. In her suit 
for double indemnity, plaintiff later claimed 
that the execution and delivery of the re- 
lease was procured by misrepresentation 
and fraud on the part of defendant, in that 
defendant’s representatives told plaintiff 
that the policy had not been in force long 
enough to put in effect the provision for 
double indemnity, and that the policy did 
not cover death caused by a motorcycle. 
The policy was in plaintiff’s possession, and 
she was aware that the policy contained a 
double indemnity provision. 

“We are of the opinion, and so hold, that 
even if the representatives of the defendant 
company did make to the plaintiff the false 
statements regarding the provisions of the 
policy she alleges they made, namely, that 
the policy had not been written a sufficient 
length of time to cover death by accident 
or that the policy did not cover death due to 
a motorcycle, there was no actionable fraud, 
for the reason the plaintiff failed to take ad- 
vantage of the opportunity she had to inspect 
the policy and to learn the truth as to its 
provision.” Judgment for the plaintiff was 
reversed.—McLain v. Shenandoah Life In- 
surance Co. North Carolina Supreme Court. 
January 3, 1945. 10 CCH Lire Cases 478. 
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SUICIDE—PROOF OF INSANITY 


(MISSOURI) 
© Double indemnity 





The insured was found in the basement of 
his home, sitting before a gas stove, a blanket 
over his head, his head resting on the stove 
protected from the metal by a pad; the gas 
was on. Insured was dead. Going to her 
room on the second floor of their residence, 
his wife found a sealed envelope, marked 
on the outside—“‘Please do not open this. 
It is for Mrs. Boaz.” On the inside was a 
note reading as follows: 
““My dear wife: 
As you know I am a very sick man, and I know 
I cannot get well. I no longer can go out and 
hit the ball and make things go and I cannot 
stand it any longer. It is just all too much for 
me. I want you to remember some of the things 
I have said to you. Tell Son I want him to be 
a good boy, and I know he will. Mother, I 
can't find words good enough to tell you what 
a fine wife you have been to me, so please 
forgive me. I want to thank everyone that 
have done so many nice things for me. So I 
say good-bye and good luck to all, 

Dad.”’ 
The insured was a construction contractor 
whose business had lately become involved 
in financial and legal difficulties, and he had 
recently learned that he had cancer. Be- 
sides the above note, he also left notes at 
the front and the back door warning his 
wife of the gas hazard. Under the law of 
Missouri, if the insured were insane at the 
time of his death, his death was accidental 
under the terms of the policy and double 
indemnity was payable; otherwise not. The 
trial court held that plaintiff had failed to 
sustain the burden of proof of insanity, and 
dismissed plaintiff’s suit with prejudice. 
This holding was affirmed on appeal. The 
evidence of insanity of the insured was in- 
sufficient to go to the jury. No witness 
testified that the insured at any time ap- 
peared to be insane. Although the insured 
was suffering from cancer in the lung, there 
was no evidence that it had affected his 
mind. Suicide alone is not proof of insanity. 
The notes left by the insured showed that 
he understood the moral character and effect 
of his act. The judgment dismissing plain- 
tiff’s suit was affirmed.—Boaz, appellant v. 
The Mutual Life Insurance Company of 
New York. United States Circuit Court of 
Appeals, Eighth Circuit. December 26, 
1944. 10 CCH Lure Cases 440. [See also, 
for District Court decision, 9 CCH LIFE 
CAsEs 690.] 
Ivon Lodge, Otto O. Fickeissen, for appellant. 
James C. Jones, Jr., James C. Jones, Orville 


Richardson, Louis W. Dawson, Jones, Hocker, 
Gladney & Grand, for appellee. 
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TOTAL AND PERMANENT 
DISABILITY—CONTINUANCE 


(NEBRASKA) 


@ Meaning of total disability 
Burden of proof 


When she became disabled the plaintiff's 
occupation was that of a French instructor, 
tutor and interpreter. She had no training or 
experience qualifying her to engage in other 
occupations or professions. While teaching 
French in high school, plaintiff became 
seriously ill, had a major surgical operation, 
and suffered a nervous and mental break- 
down causing disability which resulted in 
private hospitalization and treatment by 
physicians and psychiatrists for approximately 
two years, during most of which time dis- 
ability payments were made to her. There- 
after she was advised by her physician to 
take a job as night clerk in a hotel as a 
rehabilitation measure. This employment did 
not require exceptional skill or concentra- 
tion, and the insured was able to do the work 
fairly well, but made many errors ordinarily 
not made by others. There was conflicting 
evidence as to whether plaintiff was able to 
resume her occupation of teaching French. 
Holding that total disability, under a policy 
such as the insured’s requiring the insured 
to be prevented from performing any work, 
means inability to do all the substantial and 
material acts necessary to the prosecution 
of the insured’s business in the customary 
and usual manner, the court said that the 
question of the insured’s total disability dur- 
ing the period in question was one for the 
jury to determine. Defendant’s motion to 
dismiss or to direct a verdict was properly 
overruled. However, because of an instruc- 
tion which relieved plaintiff of the burden 
of proof, the judgment for plaintiff was 
reversed and cause remanded for a new trial. 
—Chard v. New York Life Ins. Co. Nebraska 
Supreme Court. December 22, 1944. 10 CCH 
Lire Cases 429, 


Merril R. Reller, John A, McArthur, Lincoln, 
Neb., for plaintiff, appellee. 


Brown, Crossman, West, Barton & Fitch, Oma- 
ha, Neb., John Sheldahl, Lincoln, Neb., for 
defendant, appellant. 


WAIVER BY INSURER’S DENYING 
LIABILITY ON ONE GROUND 


(ALABAMA) 


e@ Waiver of other grounds 
Disability benefits 


The insured was a practicing physician, who 
after he had been in the army for more than 
a year, wrote his insurer advising that he 
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had been admitted to an army hospital. He 
gave no indication of his disability, its nature, 
or the time of its inception. His policy with 
the defendant provided monthly benefits for 
disability due to sickness, but excluded sick- 
ness contracted while the insured was in the 
military or naval service in time of war. 
Some six months after his first communica- 
tion, the insured indicated in his correspond- 
ence with the defendant that the disability 
arose prior to his active military service and 
enclosed a document of the Army Retiring 
Board. The Board had found that the in- 
sured was incapacitated by psychoneurosis, 
cause undetermined, and that the incapacity 
originated prior to his entrance into the 
Army, and further found that the disability 
was permanent and was not an incident of 
the service. The plaintiff claimed monthly 
disability benefits. Following the letters from 
the plaintiff, the insurer wrote him stating 
that it could not accept the decision of the 
Army Retiring Board, and that it would 
need to be furnished with further evidence 
as to the onset and development of the dis- 
ability. The insured thereupon filed suit. 
The insurer filed a number of special pleas 
relying upon misrepresentations on the part 
of plaintiff as to his earnings, as well as 
having other like insurance. To these de- 
fenses the plaintiff filed a replication based 
on the well-accepted theory that, where an 
insurer denies liability for a loss on one 
ground, at the time having knowledge of 
another ground of forfeiture, he cannot there- 
after insist on such other ground if the 
insured has acted on its asserted position 
and incurred prejudice or expense by bring- 
ing suit or otherwise; and since the insurer 
had denied liability on the ground that the 
disability was contracted in military service, 
it had waived other defenses. Demurrers 
to this replication was overruled. 

The court held that there had been no such 
waiver. “To our minds it is clear enough 
that a statement by the defendant company 
that it could not accept the finding of the 
Retiring Board, coupled with a suggestion 
that further evidence of facts should be pro- 
duced relating to the onset and development 
of the disability alleged, could not properly 
be interpreted as a denial of liability.” There- 
fore the demurrer to the insured’s replication 
was erroneously overruled.—Continental As- 
surance Company v. Hendrix, Alabama Su- 
preme Court. January 11, 1945. 10 CCH 
Lire Cases 480. 


London & Yancey, Massey Bidg., Charles W. 
Greer, Frank Nelson Bldg., Birmingham, Ala., 
for appellant. 


Needham A. Graham, Jr., Graham, Bibb & 
Wingo, First Natl, Bldg., Birmingham, Ala., 
for Appellee. 
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Negligence 


Other than Automobile 


IN THE CURRENT PARADE OF oP WAT nc i 


CONSIGNOR’S LIABILITY: 
Drum of nitrocellulose ignites 


(Ky.) page 120 
CORONER’S LIABILITY: 
Unauthorized autopsy (Pa.) page 121 
EXPOSURE OF AMBULANCE 
PASSENGER: 


Railroad’s liability (Ky.) 


HOTEL’S LIABILITY—GUESTS’ 
RINGS STOLEN: 
Posting of notice (Tex.) page 1 


IMPLIED WARRANTY: 
reraeR, ‘acs in oatmeal 
(N.Y. page 123 
Susann wave set (Mass.) page 120 


page 121 


nN 
nN 


MALPRACTICE—DENTIST’S 
LIABILITY: 


X-ray diagnosis (N. J.) page 123 
PRODUCTS LIABILITY: 
Explosion of ammonia bottle—Cau- 
tionary labeling (Mich.) page 124 
Bottling Sommers ny’s liability—Spider 
in bottle ( page 119 


STATE’S LIABILITY: 
Escape of mental patient (N. Y.) page i 


STOREKEEPER’S LIABILITY: 
Cockroach on floor (Mo.) 


WRONGFUL DEATH—BEST 
EVIDENCE RULE: 
Proof of earnings (N. Y.) 


25 


page 125 


page 126 
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BOTTLING COMPANY'S LIABILITY— 
CONTAMINATED BEVERAGE 


(LOUISIANA) 


e Spider in bottle 
Damages 


After plaintiff had taken a drink of the Cola 
beverage, he was taken violently ill. The 
bottle from which he had drunk was exam- 
ined by the doctor, who found that in the 
remaining liquid contents, there was a spider 
“swimming in a white scum.” The de- 
fendant contended that there could have 
been some change in the contents from the 
time plaintiff drank from it, until it was ex- 
amined and the spider discovered. How- 
ever, the service station man testified that 
the bottle had not been tampered with after 
it was set down by the plaintiff. The bot- 
tling company showed the great care which 
it exercised in the preparation of the bever- 
age; however, the court said of this, “We 
do not doubt that the Bottling Company in 
the cleansing of its bottles and the prepara- 
tion of its drinks preparatory for consump- 
tion by the public, employs the highest 
degree of care and precaution humanly pos- 
sible; and has the most modern and efficient 
equipment necessary to the conduct of its 
business. But, notwithstanding all of this, 
it is possible for foreign matter, insects, 
etc., to be enclosed in the bottles.” Plaintiff 
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recovered a judgment for $500 in the trial 
court. The reviewing court was of the 
opinion that this judgment was excessive. 
“We are certain plaintiff exaggerates the ill 
effects of the experience he had. He was 
able, after the spell at the service station, to 
get into the car and out of same twice with- 
out assistance. He ascended the stairs to 
Dr. Featherstone’s office without aid and 
after remaining there for an hour or two, 
descended the stairway to a car and went 
back to the station. He returned and again 
ascended said stairway and finally down 
them again unaided. Thereafter, the same 
day, he drove his own car to his home ten 
miles away. During the six weeks he claims 
total disability daily he drove his car either 
tc Homer or Haynesville, five miles distant. 
The night of October 15th he attended a 
football game. This was less than thirty 
days after being poisoned. He offers no 
witness to corroborate his testimony con- 
cerning the asserted disability. We feel sat- 
isfied that after he left Dr. Featherstone’s 
office the second time there remained little 
or no incapacitating effects of the illness. 
We are not convinced of the correctness of 
his testimony to the effect that he was un- 
able physically or mentally to follow his 
usual work for six weeks after his illness.” 
The judgment for plaintiff was reduced to 
$100 and affirmed.—Camp v. Homer Coca- 
Cola Bottling Company, Inc., et al., appellants. 
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Louisiana Court of Appeal, Second Circuit. 
November 2, 1944. Rehearing denied, No- 
vember 28, 1944. 11 CCH NEGLIGENCE CASES 
851. 


T. H. McEachern, Homer, La., for plaintiff, ap- 
pellee. 

William F. M. Meadors, Homer, La., for de- 
fendants, appellants. 


BREACH OF WARRANTY— 
PERMANENT WAVE SET 


(MASSACHUSETTS) 


e Injury to wife 
Husband’s right to recover 


Plaintiff's wife, after witnessing a demon- 
stration of a permanent hair wave set, took 
off her hat, showed her hair to the defend- 
ant’s clerk, informed him that her hair had 
been bleached for a number of years, and 
inquired if the set could be safely used on 
her hair. He replied that the set could be 
used on any kind of hair whether dyed or 
bleached, and that it was perfectly safe and 
harmless. She then purchased and paid for 
the set. When she removed the curlers 
after using the set, her hair broke off where 
they had been applied, leaving it only two 
or three inches long. She had, before this 
occurrence, bleached her hair every five or 
six weeks for ten or twelve years and had 
oil shampoos every week to offset the effect 
of the bleaching rinses in order to prevent 
her hair from becoming brittle. She re- 
ceived no medical treatment as a result of 
using the set but continued to receive the 
same treatments from her hairdresser as 
she had received for years, with the addition 
of certain treatments known as a mange 
cure to stimulate the growth of her hair. 
The plaintiff husband sued in two counts, 
the first based on breach of warranty, and 
the second on fraud and deceit. A verdict 
was directed against the plaintiff, which was 
affirmed on appeal. “The plaintiff could 
not recover upon the first count for breach 
of warranty arising from the sale of the set 
tc his wife. She and not he was the buyer. 
There was no contractual relation between 
the defendant and him with reference to the 
sale of the set, and in this respect he stood 
as a stranger to the defendant.” Further- 
more, he failed to give notice to the seller 
of claim of breach of warranty, as required 
by the Massachusetts statute. He cannot 
recover for the false warranty in an action 
for deceit because there can be no breach 
of warranty where there is no privity of 
contract. However, a husband may recover 
consequential damages arising from a per- 
sonal injury suffered by his wife on account 
of a fraud practised on her by a third per- 
son. The plaintiff did not furnish any medi- 
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cal care to his wife. Her injury, which 
seems to have been confined entirely to her 
hair, did not call for any medical treatment. 
The only item of expense that he inctrred 
was the cost of the mange cure treatments. 
But no proof was made of the expense in- 
curred for these treatments. “A plaintiff in an 
action of tort for deceit is not entitled to 
nominal damages merely by proving that 
the defendant had perpetrated a fraud upon 
him, but in order to prevail he must prove 
the extent of the injury that was caused by 
the defendant’s fraud.”—The direction of a 
verdict for the defendant on the count for 
deceit was proper.—Pearl v. Wm. Filene’s 
Sons Company. Massachusetts Supreme 
Judicial Court. Suffolk. January 4, 1945. 
11 CCH NEGLIGENCE CasEs 842. 


A, J. Zimmerman & S. Zimmerman, for plaintiff. 
W. L. Allen, for defendant. 


CONSIGNOR’S LIABILITY-DRUM OF 
NITROCELLULOSE IGNITES 


(KENTUCKY) 


@ Inadequate container 
Lack of notice to consignee of danger 





Nitro-cellulose is not, strictly speaking, an 
explosive, though it is highly inflammable. 
When wet it cannot be set off by concus- 
sion. The container here involved was 
moistened with a 30% solution of alcohol 
which increases the fire hazard. The com- 
pany for which the plaintiff worked used 
nitro-cellulose in the manufacture of lacquer. 
It had purchased a large part of its supply 
from the defendant, though none for a year 
or two before the accident.. In previous pur 
chases the nitro-cellulose had been shipped 
in 14 gauge galvanized drums which were 
always returned to the shipper and re-used 
hundreds or more of times; that previous 
shipments had always been handled, upon 
arrival, in the identical manner of the pres- 
ent shipment; that this shipment was con- 
tained in 18 gauge black painted steel drums 
which were to be used only once. The black 
drums had little more than half the weight 
of the galvanized drums, and being pro- 
tected only by a coating of paint would 
generate a spark when slid over a rough 
surface. The shipment containing the drum 
in question, arrived at the consignee’s plant 
by rail, in a sealed car. Upon arrival the 
drums were shunted to the ground upon a 
wooden slide with steel rails. The drum in 
question was then pushed across a concrete 
chute with a drop of 3% feet in a length 
of 14% feet. There is no dispute as to the 
physical causes of the accident. The ex- 
perts agreed that the sliding of the steel 
drum upon the rough concrete surface of 
the ramp, caused a spark which ignited 
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vapor released by a loosening of the head of 
the drum on the way down the ramp. The 
combustion was so violent that the drum 
was hurled 60 feet to where the decedent 
was in an elevator, and he received burns 
which shortly caused his death. Men on 
the ground outside the plant were knocked 
down, and a building some distance away 
was set on fire. The defendant urged in 
defense that on each drum was pasted a 
sign reading “Nitro-cellulose” and “Caution, 
Do Not Use Near an Open Flame or Fire”; 
and that there was no proof of any infirmity 
in the drum, nor proof that the nitro- 
cellulose was improperly manufactured or 
packed, and that therefore there was a total 
absence of proof of negligence. In affirm- 
ing the trial court’s judgment for the plain- 
tiff, the court on appeal, said: “It is the 
contention of the appellee[ plaintiff] that in 
addition to the customary warnings of the 
dangerous and highly inflammable character 
of the shipment, the consignee should have 
been given warning that the new drums 
were less sturdy than the old and that they 
could not be handled as roughly; that the 
failure of the appellant to give such warn- 
ing constituted actionable negligence. There 
was evidence from which the jury could 
have found that the black drum was not a 
standard container for nitro-cellulose in the 
domestic lacquer trade, several lacquer 
manufacturers testifying that they had never 
seen any but the heavy galvanized drums 
used for this purpose; that the black drum 
is less sturdy than the galvanized and more 
likely to permit an escape of inflammable 
vapors. There was also evidence that it 
was safe to skid the galvanized drum on 
concrete and that such skidding was prac- 
tical and necessary, and conformed to the 
usual practice of all Louisville lacquer 
manufacturers, The evidence justified an 
inference that the appellant knew, or should 
have known, that its consignee followed 
common practice of skidding the drums at 
its plant, and that the appellant knew that 
its consignee had never before received 
shipments of nitro-cellulose from it except 
in heavy galvanized iron drums. There was 
also evidence that the appellant was the 
only manufacturer of nitro-cellulose which 
used the lighter black drums in the do- 
mestic trade. The warning placards, while 
they apprised the consignee of the danger- 
ous and highly inflammable character of 
nitro-cellulose when its vapors were ex- 
posed to flame, gave no notice to the con- 
signee of the weaker character of the black 
drum, nor of its tendency to spark upon 
friction with hard rough surfaces. This, we 
think, raised an issue of fact for the jury 
with respect to negligence, and we find no 
error in the denial of a motion for directed 
verdict upon that ground.” Likewise, the 
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accident was one that was foreseeable. The 
judgment for plaintiff was affirmed.—E. I. 
Dupont De Nemours & Company, appellant 
v. Wright, Admx. United States Circuit 
Court of Appeals, Sixth Circuit. December 
7, 1944. 11 CCH Necticence Cases 611. 
Robert T. McCracken, Philadelphia, Pa., Abel 
Klaw, Wilmington, Del., Charles W. Milner, 
Bullitt & Middleton, Louisville, Ky., for ap- 
pellant. 


J. Verser Conner, Louisville, Ky., for appellee. 


CORONER’S LIABILITY— 
UNAUTHORIZED AUTOPSY 


(PENNSYLVANIA) 


e Coroner’s duty under statute 
Consent unnecessary 


While working in a mine, plaintiff's hus- 
band collapsed and immediately thereafter 
died. His body was taken to the hospital 
and there the defendant coroner caused an 
autopsy to be performed on it to determine 
the cause of death. The plaintiff sued the 
coroner, claiming that the autopsy was per- 
formed without her knowledge or consent 
and against her wishes; that there were no 
circumstances attending the death of her 
husband that justified the autopsy; and that 
the Inspector of Mines was not present at 
the autopsy as required by statute. The 
court held that the authority of a Coroner 
to cause an autopsy to be made in all cases 
where death is sudden or violent does not 
depend on the consent of the next of kin of 
the deceased, but that it is an official right. 
The article of the Mine Law cited, provid- 
ing that the Inspector of Mines shall be 
present at inquests, in no way limits the 
authority of the coroner, and in any case 
does not apply to autopsies but to inquests. 
“Tt is not alleged that the Coroner acted 
in bad faith in this matter. The presump- 
tion is that he, as a public official, acted in 
good faith.” The judgment for defendant 
was affirmed.—Hirko, appellant v. Reese, 
Jr. Pennsylvania Supreme Court, Eastern 
District. January 2, 1945. 11 CCH NEctI- 
GENCE CASES 812. 

John E. Cotsack, 407 Hazelton Natl, Bank Bldg., 
Hazelton, Pa., for appellant. 

John E. Moore, Jr., R. Lawrence Coughlin, 550 
Miners Natl. Bank Bidg., Wilkes-Barre, Pa., for 
appellee. 


EXPOSURE OF AMBULANCE 
PASSENGER 


(KENTUCKY) 
« Ambulance stalled at railroad cross- 


il elk 

Railroad’s liability 
En route from the hospital to her home in 
the ambulance of one of the defendant’s, 
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the plaintiff's decedent was removed from 
the ambulance when it stalled at a railroad 
crossing, because of a flat tire. Decedent 
was removed from the ambulance because 
it was anticipated that the train of the other 
defendant would collide with the ambulance. 
There was a light rain at the time and plain- 
tiff’s decedent had consumption. The train 
struck the ambulance a glancing blow. The 
invalid was placed on a cot which had been 
taken from the ambulance, and covered 
with blankets and a coat to protect her from 
the rain. A few minutes later when it be- 
gan to rain harder she, on a cot, was put 
back in the ambulance, and shortly there- 
after she was removed to the rear seat of 
an automobile which had arrived at the 
scene, and taken to her home. Fifty-one 
days thereafter she died of miliary, or “gal- 
loping” tuberculosis, and this action was 
instituted by her administrator against the 
Railroad Company and the owners of the 
ambulance to recover damages, which the jury 
fixed at $1,200 for her death. The judgment 
was reversed on appeal. 


“The removal of the girl from the ambu- 
lance had been accomplished in ample time 
tc place her beyond the reach of possible 
harm from the anticipated collision, and, so 
far as we are able to determine, she would 
have been subjected to exactly the same 
exposure as she underwent had the train 
stopped before it reached the crossing. 
Thus it would seem apparent that there was 
no causal connection between the failure 
of the engine crew to stop the train before 
it reached the crossing, and the injury, if 
any, which the girl sustained by reason of her 
removal from the ambulance, since the latter 
event preceded the former and no injury was 
inflicted on the ambulance which prevented her 
being promptly returned to it. The driver of 
the ambulance was probably guilty of action- 
able negligence, since the girl was his pas- 
senger, and even though he may not have 
been responsible for the breakdown of the 
vehicle, no reason was shown why he could 
not sooner have sent for another vehicle 
to which the girl could have been removed 
without exposure. However, it is unnec- 
essary to determine whether either of the 
appellants was guilty ef actionable negli- 
gence, since the proof was insufficient to 
show that the girl’s death was caused by 
the exposure or alleged shock.” The fur- 
thest that the doctor who testified for the 
plaintiff would go was to testify that the 
exposure hastened her death, and this was 
in answer to a hypothetical question in 
which the circumstances were exaggerated. 
“Testimony that a negligently inflicted in- 
jury merely hastened a death resulting solely 
from a previously contracted fatal disease 
is not equivalent to proof that the injury 
was a proximate cause thereof when neither 


the extent of the ‘hastening’ nor the manner 
in which the injury operated to produce it 
is shown. Hence, such testimony is insuffi- 
cient to sustain a recovery in an action insti- 
tuted by the personal representative under 
the authority of Section 241 of the Constitu- 
tion to recover the damages sustained by 
the estate through the loss of life.” Judg- 
ment for plaintiff was reversed.—Louisville 
& Nashville Railroad Company et al. v. 
Newell, Admr., Kentucky Court of Appeals. 
December 15, 1944. 11 CCH NEGLIGENCE 
Cases 728. 

E, L. Stephens, Tye & Siler, Williamsburg, Ky., 
Herschell Sutton, Corbin, Ky., H. T. Lively, 
Louisville, Ky., for appellants. 

R. L. Pope, C. B. Upton, Williamsburg, Ky., for 
appellee, 


HOTEL’S LIABILITY—CGUESTS’ 
RINGS STOLEN 


(TEXAS) 


e Statute construed 
Posting of notice 


Posting a notice on the bathroom door, is 
not a posting on the “door of the sleeping 
room” within the meaning of the Texas stat- 
ute exempting hotel-keepers from liability 
for the loss of valuables, in excess of $50, 
provided there is no negligence, and the 
requisite notice to guests is properly posted. 
Plaintiffs, husband and wife, occupied a room 
at the defendant’s hotel. On the night of 
March 9, 1943, some unknown person un- 
locked the only entrance door to their room, 
and entered and stole their two diamond 
rings. As had long been their custom, re- 
spondents took off their rings before retir- 
ing, and laid them on the dresser. Before 
retiring, both respondents examined the 
lock on the entrance door of their room, 
to make sure it was double locked. When 
so locked from the inside, the door could 
not be unlocked from the outside except 
by the use of a special key, referred to as 
an emergency key, which was used by the 
hotel employees only in cases of emergency. 
It was the duty of the Hotel Company to 
see that this emergency key was exclusively 
in the custody of a responsible employee of 
the hotel. The following morning, when 
the loss was discovered, respondents ex- 
amined the lock, and found that it was not 
double locked, from which they inferred 
that the emergency key had been used dur- 
ing the night to open the door. 


“The question presented here is whether 
the posting of the printed copy of Article 
4592 on the bath room door, as was done in 
this case, was a compliance with the provi- 
sions of such Article... . We think that the 
Article requires that such printed copy be 
posted on the door of the sleeping room 
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used by the guest, on which the hotel is 
required to keep a suitable lock or bolt. 
Posting the copy of Article 4592 on the 
bath room door, as was done in this case, 
was not a compliance with such Article... . 
The great weight of authority sustains the 
rule that where a hotelkeeper is held liable 
for negligence for the loss of property be- 
longing to a guest, where the statute has 
not been complied with, proof that such 
property has been lost or injured makes 
out a prima facie case of liability, and casts 
on the hotelkeeper the burden of establish- 
ing such facts as will exonerate him... .” 
The Court of Appeals had held that the 
posting on the bathroom door was a suffi- 
cient posting. As to this the Supreme Court 
held otherwise, but in accordance with the 
opinion of the Court of Appeals, expressing 
doubt as to whether the cause had been 
fully developed, the judgment was reversed 
and the cause remanded for further pro- 
ceedings.—Southwestern Hotel Company v. 
Rogers et ux. Texas Supreme Court. Jan- 
uary 10, 1945. 11 CCH NEGLIGENCE CAsEs 
845. 

Brown & Brooke, J. C. Brooke, El Paso, Tex., 
for petitioner. 

Samuel K, Wasalf, E] Paso, Tex., for respond- 
ents. 


IMPLIED WARRANTY—FOREIGN 
SUBSTANCE IN OATMEAL 


(NEW YORK) 


e Third party beneficiaries of purchase 
Agriculture and Markets Law 


The father of one plaintiff, who was the 
uncle of the other, purchased from the de- 
fendant retailer certain oatmeal which was 
claimed to contain a foreign substance which 
made the children ill. The complaint of the 
minor plaintiffs was framed entirely on the 
theory of a breach of an implied werranty. 
Upon this appeal plaintiffs seek to uphold 
the judgment upon the theory “(1) that the 
purchase by the father and uncle was as 
agent for the respective infants and, there- 
fore, that the implied warranty ran to them 
respectively; (2) that as infants, in legal 
effect, they were the third party beneficiaries 
of the purchase contract and entitled to sue 
thereon; and (3) that the evidence estab- 
lished a violation of the Agriculture and 
Markets Law. Both the agency and 
third party beneficiary theories have been 
repudiated in numerous decisions. The vio- 
lation of the Agriculture and Markets Law 
by the sale of food which was unfit for that 
purpose would entitle the plaintiffs to re- 
cover if the complaint were broad enough 
to cover that claim but this com- 
plaint is based exclusively on the theory of 
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the breach of an implied warranty. As the 
statute is for the general benefit of the pub- 
lic, the basis of the liability is negligence. 
If the plaintiffs intend to rely upon a 
violation of the statute, application should 
be made for permission to amend the com- 
plaint so that such a cause of action in tort 
is specifically alleged.” The judgment for 
plaintiffs was reversed, and a new trial or- 
dered.—Salzano, etc., et al., v. First Na- 
tional Stores, Inc., appellant. New York 
Supreme Court, Appellate Division, Second 
Department. December 4, 1944. 11 CCH 
NEGLIGENCE Cases 665. 
William L. Shumate, 80 John St., New York, 
N. Y., for appellant. 
Joseph J. Ferone, 8 Depot Place, Tuckahoe, 
N. Y., for respondents. 


MALPRACTICE—DENTIST’S 
LIABILITY 


(NEW JERSEY) 


e@ Diagnosis from X-rays 
Expert testimony 


Having received injuries resulting from his 
treatment by a first dentist, the plaintiff 
told his attorney that before settling his 
claim, he wanted to go to another dentist 
for an examination. The attorney sent him 
to the defendant dentist, who then made 
X-ray plates of the plaintiff's mouth, and 
advised plaintiff that, “The X-rays didn’t 
show anything. It was just a local irrita- 
tion and would clear up in a short time.” 
Relying upon this assurance plaintiff exe- 
cuted a release in settlement of his claim. 
Thereafter the plaintiff continued to have 
considerable pain, dizzy spells, and after he 
had been inducted into the Army the pain 
at one time became so severe in his mouth 
and face that he fell unconscious during a 
military exercise. Upon being examined by 
Army physicians he was hospitalized. He 
called to the attention of these physicians 
the condition of his mouth and, after ex- 
amination, an Army dental surgeon removed 
a tooth fragment from his upper left jaw. 
After this operation plaintiff was improved. 
In his suit against the doctor who had taken 
the X-rays* the trial court concluded that 
plaintiff had not shown any negligence in 
defendant, and non-suited the plaintiff. On 
appeal this judgment was affirmed. 


Proof of negligence on the part of the de- 
fendant physician must be based upon ex- 
pert testimony and mere mistake or error 
on the part of the physician is not sufficient 
to establish actionable negligence. Dr. Wil- 
lis L. James, a qualified expert, testified on 
behalf of plaintiff that, just prior to the date 
of trial, he had examined plaintiff’s mouth 
and the X-ray plates taken by defendant, 
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and that they plainly showed the existence 
of the tooth fragment in the gum and that 
the existence of this tooth fragment in the 
gum could cause a toxic condition to exist 
in plaintiff's mouth which could result in 
the several disorders suffered by plaintiff 
“But the most that possibly can be taken 
from the testimony of Dr. James is that 
defendant was mistaken or in error in his 
reading of the X-ray plate. There is noth- 
ing in his testimony to suggest that respond- 
ent failed to exercise due care or was 
otherwise negligent in this particular employ- 
ment. Hence, appellant failed in his neces- 
sary proof and the judgment of nonsuit 
must therefore be affirmed.”—Burdge, plain- 
tiff, appellant v. Errickson. New Jersey Court 
of Errors and Appeals. January 4, 1945. 
11 CCH NeEc.icence Cases 870. 

John §S. Conroy, III, 47 Main St., Mt. Holly, 
N, J., James M. Davis, Jr., 300 Broadway, Cam- 
den, N. J., for plaintiff, appellant. 

Parsons, Labrecque & Borden, Theodore D. 


Parsons, 18 Wallace St., Red Bank, N. J., for 
defendant, respondent. 


PRODUCTS LIABILITY—EXPLOSION 
OF AMMONIA BOTTLE 


(MICHIGAN) 


e Cautionary labeling 
Manufacturer’s liability 
Proximate cause 


The Aqua Ammonia when packed in 750 
pound drums by the defendant du Pont 
Co., the manufacturer, bore, among others, 
the following labeled warning: 


AQUA AMMONIA WARNING 
KEEP DRUM OUT OF SUN AND 
AWAY FROM HEAT 


Some of these drums of Aqua Ammonia 
were sold to the Clark Co., wholesale chem- 
ists, who in turn sold one of them to the 
Kerr Co. The latter company repackaged 
the contents of the drum into 5 gallon bot- 
tles, which contained only a warning that 
the solution was poison. The plaintiff, who 
had to use the solution in his work, went to 
the stockroom to get a bottle of it. It had 
been stocked near some steam pipes. When 
plaintiff went to remove the cork, the bottle 
exploded, part of the fluid striking his face 
and eyes, and he suffered a permanent loss 
of vision as a result of the accident. The 
present suit against the manufacturer is 
based on the theory that the manufacturer 
had placed no label on the drum in ques- 
tion, warning handlers of the product’s pro- 
pensities and as to proper methods of handling 
and storing, at the time it was delivered by 
defendant to Clark Company; that, in turn, 
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this absence of proper label caused Clark 
Company to fail to properly label the drum 
when it was delivered to Kerr Company; 
that, in turn, the absence of proper label at 
the time of delivery to Kerr Company was 
responsible for Kerr Company’s failure to 
properly label its 5 gallon glass bottle which 
it filled from the drum at the time plaintiff’s 
employer ordered the product; that, in turn 
the lack of a proper label upon the glass 
bottle was responsible for the failure of 
plaintiff's employer to store the product 
away from heat, and likewise, responsible 
for plaintiff’s not being warned of the dan- 
gerous propensities of aqua ammonia which 
had been stored near heat; that the storage 
near heat caused the explosion and plain- 
tiff’s injury. The claim that the drum in 
question had no label was based by plain- 
tiff on the statement of employees of Kerr 
Co., that following the accident they exam- 
ined the drum in question and it had no 
label. In sustaining the defendant’s motion 
for a directed verdict the court held that, 
to so infer the alleged act of negligence, 
failure to properly label, would be clearly 
unreasonable because of its remoteness. 


“To trace an absence of label back to de- 
fendant du Pont on this testimony, it would 
be necessary to infer that the condition of 
the drum was the same several days :pre- 
viously when Kerr employees filled the bot- 
tle from it, that its condition had remained 
unchanged for 45 days after it left du Pont’s 
possession, from this inference of unchanged 
condition to infer that du Pont had failed 
to label, and from the inference of absence 
of label to infer that such absence proxi- 
mately caused intermediate handlers to fa‘! 
to warn subsequent handlers. This would 
be raising inference upon inference, a method 
of proof which is universally condemned.” 

However, conceding for argument 
that Drum No. 474 was not labelled accord- 
ing to du Pont practice, and Clark Company 
did not follow its practice of remedying 
this by affixing a label when it delivered the 
drum to Kerr Company, upon.the undis- 
puted proof here, such an absence could not 
be said to be the proximate cause in the 
slightest degree of Kerr Company’s failure 
to properly warn those to whom it sold the 
repackaged product, in the light of the full 
and complete knowledge of the propensities 
of aqua ammonia which Kerr Company 
had, and its frank admission that it never 
used nor intended to use a label warning 
of explosive propensities. The defendant 
manufacturer’s motion for a directed ver- 
dict was granted.—Kapp v. E. I. du Pont 
De Nemours & Co., Inc. United States 
District Court, Eastern District of Michi- 
gan, Southern Division. August 7, 1944. 
11 CCH NEGLIGENCE CAsEs 796. 
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Kerr, Lacey & Scroggie, Wilfred C. Dilworth, 
1204 Dime Bldg., Elmer H. Groefsema, 2342 Buhl 
Bidg., Detroit, Mich., for plaintiff. 

Butzel, Eaman, Long, Gust & Bills, Rockwell T. 
Gust, Addison D. Connor, 1881 National Bank 
Bidg., Detroit, Mich., Carl E. Geuther, 809 
Crozier Bldg., Philadelphia, Pa., for defendant. 


STATE’S LIABILITY—MENTAL 
PATIENT'S ESCAPE 


(NEW YORK) 


e Property destroyed 
Failure of physician to warn at- 
tendant 


One of the two patients who escaped, from 
the state school for mental defectives had 
been placed under close supervision by the 
physician. While the order was in effect, 
he was assigned to an outdoor work detail 
under the supervision of the gardener, who 
was untrained in the duties of an attendant, 
and who was not informed about the pa- 
tient’s having been placed under close su- 
pervision. Believing him trustworthy, he 
permitted him to go unattended to a toilet 
which was outside of the gardener’s range 
of vision. That evening, a fire was dis- 
covered in claimant’s barn, which was ad- 
jacent to tke institution grounds. The 
following morning the patients were found 
hiding in a nearby camp bungalow. There 
was sufficient evidence to justify the finding 
that the patients were responsible for set- 
ting the fire, which destroyed claimant’s 
barn. Since the defendant had knowledge 
of the patient’s disturbed condition, the sub- 
sequent escape was a natural consequence 
of the matron’s failure to inform the gard- 
‘ener that the patient has been placed under 
close supervision, and the State was liable 
for its failure to prevent the escape.—Ben- 
son v. The State of New York. New York 
Court of Claims. December 29, 1944. 11 
CCH NEGLIGENCE CAsEs 783. 


John E. Mack, for claimants. 


Nathaniel L. Goldstein, Atty. General, by Ward 
N. Truesdell, Asst. Atty. General, for the State. 


STOREKEEPER’S LIABILITY— 
COCKROACH ON FLOOR 


(MISSOURI) 


@ Customer injured by fall 
Degree of care 
Knowledge of condition 





The tenuous nature of the control that the 
human race is able to exercise over the 
Cockroach kingdom was emphasized by the 
Court in a recent decision of the St. Louis 
Court of Appeals. The defendant operated 
a large retail department store. The plain- 





tiff was walking in the aisle when she met 
the cockroach. 

‘Well, I went from the balcony into the base- 
ment, and just when I got about ten steps, I 
think, off the stairs, I stepped on a large water 
bug or cockroach, and it skidded my foot and 
I slipped and fell to the floor on my left side 
* * * I didn’t see this water bug before I 
stepped on it.’’ 


She further testified that a floorwalker 
came and helped her up. 

‘“‘Well, he picked me up and he asked me how 
I come to fall, and he says, ‘Oh, there’s how you 
come to fall; you skidded on that large cock- 
roach.’ ”’ 


Plaintiff further testified that the floor- 
walker also said at that time: “Oh, that’s one 
of those large cockroaches, that’s the second 
one I have seen this morning’, and, “they 
give us quite a lot of trouble”, and further, 
“I think we’re going to call them ‘pets’ 
around here.” Defendant contended that 
there was no showing that it had any knowl- 
edge either actual or constructive of the 
presence of the cockroach upon the floor in 
time to have removed it or prevented dan- 
ger to plaintiff on account of its presence. 
On this ground the court on appeal re- 
versed a $550 judgment for the plaintiff. 


“In this case we are concerned with an ani- 
mate object—a water bug or cockroach, 
which is, of course, an insect that had ability 
to move about from place to place and is 
not subject to human control except by the 
exercise of the very highest degree of care, 
whereas in all the cases cited by plaintiff 
the thing or condition alleged to have caused 
the injury was inanimate and subject to hu- 
man control by the exercise of only ordi- 
nary care. In the case at bar there is 
no evidence to show how the cockroach in 
question got on the floor. It might have 
been brought in by another customer only 
a few moments before plaintiff stepped on 
it; it might have come from a hiding place; 
it might or might not have been the same 
bug that the floorwalker saw earlier on that 
morning, but how long before is not shown. 
Other guesses or conjectures might be sug- 
gested, but we are not permitted to base 
our decision on conjectures. We are 
satisfied that reasonable minds would agree 
that in the absence of evidence showing a 
condition of the floor which defendant knew, 
or by the exercise of ordinary care could 
have known, to be attractive to such bugs, 
defendant could not reasonably be expected 
to have anticipated the presence on its floor 
of the insect which caused plaintiff’s injury. 
There is no suggestion in the petition or in 
the evidence of a condition that would at- 
tract any kind of insects.” Judgment for 
plaintiff was reversed.—Clayton v. May 
Department Stores Company, appellant. 
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St. Louis Court of Appeals, Missouri. Janu- 
ary 9, 1945. 11 CCH NEGLIGENCE CASES 
837. 

Reardon & Lyng, 318 N. Eighth St., St. Louis, 
Mo., for respondent. 

Carter, Bull & Garstang, James E, Garstang, 


David A. McMullan, 418 Olive St., St. Louis, Mo., 
for appellant. 


WRONGFUL DEATH—BEST 


(NEW YORK) 


@ Proof of earnings 
Books of account as best evidence 


As proof of damages in this action for 
wrongful death (under Florida law), the 
plaintiff's witnesses testified that the de- 
ceased was forty-three years old at the time 
of his death, that he was a partner in a firm 
which contracted for hoisting and rigging 
in building construction work, that his work 
included the physical labor involved in op- 
erating the machines, that he was, in the 
opinion of the witness, in good physical con- 
dition. The plaintiff then offered testimony 
by one of the partners in the firm as to the 
amount of the partnership earnings, but this 
testimony was rejected on the ground that 
it was not the best evidence, that the books 
of the firm should have been produced to 
prove the firm’s earnings. At the conclusion 
of the plaintiff's case, the court dismissed 
the complaint on the ground that the failure 
to prove the earnings and savings of the 
decedent was a fatal defect as to proof of 
damages. This judgment was reversed on 
appeal. 

“In its modern application, the best evi- 
dence rule amounts to little more than the 
requirement that the contents of a writing 
must be proved by the introduction of the 
writing itself, unless its absence can be satis- 
factorily accounted for. Here there was no 
attempt to prove the contents of a writing; the 
issue was the earnings of the partnership, 
which for convenience were recorded in books 
of account after the relevant facts occurred. 
Generally, this differentiation has been adopted 
by the court. On the precise question of 
admitting oral testimony to prove matters 
that are contained in books of account, the 
courts have divided, some holding the oral 
testimony admissible, others excluding it. 
The federal courts have generally adopted 
the rationale limiting the ‘best evidence 
rule’ to cases where the contents of the 
writing are to be proved. We hold, there- 
fore, that the district judge erred in exclud- 
ing the oral testimony as to the earnings 
of the partnership. But even aside 
from that error, we think that the case 
should go to the jury. The Florida cases 
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have not laid down any strict group of 
criteria against which to measure the dam- 
ages to the estate. The statute has been 
interpreted to permit recovery equal to the 
difference between the estate as it existed 
at the time of the decedent’s death and 
what the estate would have consisted of 
had the decedent not been killed at that 
time. Proof of earnings is a factor to be 
taken into consideration in a determination 
of the value of the estate the decedent 
would have accumulated. But it is not an 
indispensable factor. The evidence as to 
the health, habits, and industry of the dece- 
dent was sufficient to permit the jury to 
make a determination. It was error to dis- 
miss the complaint.”—Herzig, Admx., plain- 
tiff, appellant v. Swift & Co., defendant, 
appellee. United States Circuit Court of 
Appeals, Second Circuit. January 4, 1945. 
11 CCH NEGLIGENCE CAsEs 789. 

Morris A. Kaplan, Herman E. Hoberman, Samuel 
J. Sussman, for plaintiff, appellant. 

George J. Stacy, Joseph Kane, for defendant, 
appellee. 


Who’s Who in This Issue 


HUGH NEILL JOHNSON— 


Since 1933, Mr. Johnson has been a member 
of the legal staff of the Chicago Motor Club, 
at Chicago, Illinois. He attended Canisius 
College, Buffalo, New York, and the Uni- 
versity of Chicago, receiving the degree of 
Ph. B. in 1929. He attended the Law School 
of the University of Chicago, receiving the 
degree of J. D. in 1931. Admitted to the 
Illinois Bar in 1931, he is a member of the 
Chicago and American Bar Associations, 
and a member of the Automobile Insurance 
Law Committee of the Insurance Section of 
the American Bar Association. 


JOHN M. McFALL— 


Mr. McFall is Vice President and Chief At- 
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